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PROCEED I N G S

CHAIRS~ BURG: Ne'll come to order this lovely

rainy July 8 and proceed with your next witness. No

MR. ABRAM: It. is cross examination of Mr.

Gortikov.

CHAIPZKN BURG: I'm sorry, cross-examination,

10

right. Mr. Gortikov has already been sworn.

thereupon
STANLEY'ORTIKOV

resumed as the witness and, still under oath, was examined

and testified further as follows:

12

13

CROSS EXAMINATION

BY MR. ABRAM:

Mr. Gortikov, good morning.

15

Good morning.

Have you read your testimony that you have pre-

17

18

19

viously given in this tribunal including the cross examination.

Yes.

Anything you wish to correct?

No ~

20

21

22

23

Mr. Gortikov, you appeared before the Francis

inquiry, the British tribunal, as we have called it., is that

correct, sir?

Yes.

24 And you gave testimony before that tribunal

25 Yes .
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lj 5
Q -- on two days, parts of two days, anyway, is

that. correct, sir?

Yes.

And you were examined., amongst others, by Nr.

Kemster and. Nr. Parker?

Q

I don't remember the names.

And do you recall being asked before the Francis

tribunal and prior to its making a determination, by the way,

why were you there?

10
I was requested by the British recording industry

association, BPI. The British Phonographic Industry.

12

13

14

15

16

17

18

Counterpart of the--
The counterpart of the Recording Industry Associa-

tion of America.

Do you know the President. of the BPI whatever

j.t 3.S?

I don't remember who was President. I was asked

by the then Director.

19

20

21

22

Q

questions?

What was the relevance of your testimony?

To provide a prospective on U. S. conditions.

And did the tribunal hear you and did they ask you

Yes.

23 Members of the tribunal also asked you questions,

did they not?

25 Yes.
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Do you recall being asked the question before

the British Tribunal, sir, so the position is, speaking of

the United States, there will be a re-hearing of mechanicals

4 in 1980 if the copyright. owners petition. You have previously

said. that, have you not?

I don't remember that as a direct quote, but if that

is in the testimony, you can be sure I said it.
0 And was your answer "Yes, there is no automatic

re-hearing"? Do you recall telling that to the

10
No, I don't recall it.
Would you like to see the--
No, I am not denying it. I am just saying I

13

14

15

16

don'. recall it.
Was that. a correct statement, sir?

It was not automatic?

Yes.

Yes, I don't think it, was necessary on this oc-

18

19

20

21

22

23

casion for the publishers to petition to be heard.

Why did you tell the British tribunal that. re-

hearing would occur only on the copyright owners'etition?

A Well, I might have misspoke.

Did you ever correct that impression you left

with the British tribunal?

No.

24

25

What year was that?

NR. ZUCKZRNAN: The testimony is dated
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1 November 23 through 24, 1976.

BY MR. ABRAM:

The basic fact, though, was that. the hearing was

4 1980 and--

0

I could have been wrong on that. given provision.

You were wrong, weren't you, sir?

Yes, but I am sorry.

Do you recall a given provision which was used by

g Mr. Fitzpatrick in examination of Mw. Yetrikov in which there

10 was no reference to price and percentage range from the late

40s, I believe '49, until the mid.-60s. Do you recall that?

12 Yes, I was sitting way in the back of the room.

I couldn't see the detail, but. I recall the chart.

14
And do you recall that we made, on this side of the

aisle, some effort to put in the omitted material, isn't that
15

right, in fact, we drew a chart and said omitted from the RIAA
16

chart, the periods from l955 'til l965. Do you recall that?
17

I couldn't see. I was sitting back there, so

19

20

21

22

23

24

25

I can't testify on cross-examination.

Do you recall hearing words to that. effect?

Yes.

Q Do you recall Mr. Yetnikoff presenting to the

tribunal a cylinder, one of the early cylinders which was

used. for the reproduction of mechanical recording sounds?

Yes, I do.

cAccuxate cAepotfiny Co., inc.
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Q And do you recall the fact that he made a point

that these cylinders produced. in the 1900s were selling, as

he put it, for 50 cents?

0

Yes, I do.

And that he made a point of the fact that at. 50

cents a two-cent rate would produce a four per cent return,

do you recall that?

Yes.

Now p sir, I would 1 ike to hand you a cy1 inder

10
and ask you to tell the tribunal what the retail price on

that, cylinder is.

12

13

14

15

16

Q

Was?

Yes, was. Yes, as recorded.

I don't know.

Well, would you look at it„ please?

Tell me what I am going to find. What is it

17

you want me to tell you?

18

0 I want you to tell me accurately what is on it.

19

20

That is all. I don't really want to describe the evidence,

I just want to receive it from you,. Nr. Gortikov.

MR. SHERMAN; Could we please know what year

21 the cylinder is from?

22 THE WITNESS: This record is sold by the Nationa.

23 Phonograph Company under the condition that. it shall not be

24

25

sold under any unauthorized. dealer or used for duplication,

that. it shall not be sold or offered. for sale by the original

cAccurate cRepoxtiny Co., inc.
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or subsequent. purchaser, except by an authorized jobber to

an authorized retail dealer for less than 35 cents apiece.

BY NR. ABRAN:

Q 35.

Yes.

Is that what in the industry is known as then

7 practiced retail price maintenance?

10

Q

Q

You heard of that.

I am 61 years old.. I don't remember this one.

Well, you know of retail price maintenance. Have

you ever heard of those words?

13
Yes.

14 Q And what is retail price maintenance mean to you

15
from your knowledge of business and retail

16
Retail price maintenance is usually a consent to

keep a maintained. manufacturer dictated price prevailing at

retail.

19
Q What year is this from?

20

22

23

24

25

MR. ZUCKERNAN: The cylinder -- I don't know the

exact year -- the cylinder does bear several patents, the

most recent of the patents that. are marked on the cylinder

is 1905. So we know that. it is sometime after 1905.

MR. ABRAN: Was it earlier or later than the

cylinder offered by Nr. Yetnikoff? Because I believe that.

cAecutate cAepottiny Co., inc,
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10

one bore a 50 cent price.

NR. ZUCKERMAN: I don't know the date on this.
BY MR. ABRAN:

Is that. cylinder a Edison cylinder?

Yes.

Q Must. it necessarily have been made after the last
copyright listed, that is, 1905?

Of course.

Is it useable for recording or the reproduction

of sound on the same kind of a system as exhibited. by Nr.

Yetnikoff?

12
Yes. The thing that strikes me about this,

that even this, at. 35 cents, I think it was Pour Dr. Winfray
13

14

15

16

17

18

19

20

21

22

that pointed out. that the two cents, as would have expanded

under inflationary conditions to 18.4 cents now, 9 times more,

on that basis, for this one tune, it would have been 9 times

35 cents, or what is that. -- 43, roughly, per tune, which would

have made the price of an album today $ 30 and

All right.
-- do the music went from 2 cents to 2 3/4 cents

as a mechanical rate and the music -- and the price of the

record per tune went from 35 cents to maybe 50 cents today

over these 70 years, so certainly the purchasing power has
23

been maintained.
24

Q Mr. Yetnikoff -- Mr. Gortikov, I beg you, though
25

you have said, and properly so, that. you are an advocater

cA ccutafe cAepoxfiny Co., inc.
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11

10

12

13

14

here, you are a witness, and I don't care, but. I would

like to get through with this cross-examination, and if you

would answer my questions, and not. give me discourses on

your views other than with respect. to what. I ask you, and

your counsel is here.

NR. FITZPATRICK: Madam Chairman, I would like

to just remind the tribunal that. when Nr. Nathan was here

he had ctuite wide berth in terms of answering questions, in

terms of responding on the matters that he thought might

develop. Nr. Gortikoff will, as indeed we all will,

try to keep his answers tailored, to responsive material. But

I think that we gave Nr. Nathan berth to respond as he thought

relevant and we will indeed do the same, try to keep our

answers focused in on what we consider to be the appropriate

15

16

17

answer.

BY NR. ABRAN

Now, Nr. Gortikoff, if a cylinder yielded a

18

19

royalty of 2 cents and sold for 35 cents, what. would have

been the effective rate at. that time?

20

21

22

23

24

25

0

As a percent.age?

Yes. Would it. not. be 5.7 per cent?

If that is what the calculation is.
And not. 4 per cent?

Okay.

Do you recall -- Mr. Gortikoff, you were here

accurate cAePottiny Co., inc.
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12

when Nr. Yetnikoff testified, were you not., sir?

Yes.

0 And do you recall Page 59, then Nr. Yetnikoff,

in a discourse with the Chairman, stating that -- Page

59, Line 20, "the basic point that I was trying to make is that

the $ 4.98 is the price for a comparable record that we are

talking about today, and that records were not discounted in

the early 60s, that is the actual selling price to the consu-

mer." Do you recall his stating that?

10 Not specifically.

Well

12
I am not. denying it; again, I don't recall

13
makj ng j t

15

16

17

18

19

20

21

22

23

24

25

And do you recall your making such a statement?

If you are asking something about. my testimony,

I am better able to do it than being cross-examined about.

his.

Please, sir, I will ask you about. other peoples'estimonyand. if it is improper, I am sure it. will be

objected to. So please. Now, do you recall Nr. Yetnikoff

saying words to that effect in response to a discourse

with Chairman Burg?

I don'. recall, but

9 All right. Do you recall making some remarks

yourself with respect. to the fact. that discounting did not,

cA'scutate cJ2egotting Co., inc.
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13

come into being until the mid-sixties?

Did not flower until the mid-sixties. It started

earlier than that. There were smatterings of discounting

in the late fifties, but it wasn'. the way of life, for

example, when I entered the record business, which was in

1960.

Q Well, do you recall the testimony of a Nr.

Solomon, who -- you know Nr. Solomon, do you not?

Yes.

10
You knew him, you helped get. him here, did you?

Yes.

Do you recall his testimony here the last. time

13

14

15

16

17

18

19

20

21

22

23

24

25

we met., July 3, Page 63, Chairman, when he was asked by Nr.

Zuckerman "When did you first. enter the record business, Nr.

Solomon?" and he replied, "1941." And then, "So you

would remember the business during the fifties, then?"

Answer, "Pretty well." "Was there discounting in the fifties?'nd

do you recall Nr. Solomon's reply? "It began

in the fifties."
"When in the fifties?" Answer, "Well, that. is

hard to remember. It. sort. of started -- see, the LP was

announced and developed and marketed about. 1950. Both the LPs

and the 45s. The first. successful marketing of LPs was in

New York for the Sam Goody firm, which damn near made the

market. in LPs, created a lot of customers in a very short time

by giving a lot. of flare adaptors and stuff like that. Just

cAccutate c&epotting C'o., inc.
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after that, as the market began to develop, he discounted

quite a bit., or somewhat. at least. The thing .we were dealing

with in California in those early years, in the 40s and 50s

is, we were still under the Fair Trade laws that. had not. been

abolished and the record companies at that time had registered

their product under what I consider very honest trade

regulations, non-signer clause, if you know anything about. it..

And they tried to maintain the retail price, but. a few people

began to break it."

10
Do you remember that?

Yes.

12

13

14

15

16

17

18

19

20

21

22

And he was asked then "When did the first people

began to break it?"

"Well, as I say, I can't pinpoint the specific

year, but. I am thinking that it. had to be early 50s, '53, '54,

something around there. That is also the beginning of rack

jobbing. It. is also the beginning of the real emergence of

the public discount. houses as opposed to PXs that I mentioned

earlier, so discounting became a way of life."
Do you recall him saying that?

Yes.

Do you have any reason to dispute it?

Yes.
23

24

25

All right.
I can talk from my own experience only.

cAccuzate cRegottiny Co., inc.
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15

Let me answer your question. If I may.

Go ahead.

In my experience is that I entered business in

1960; at that time, there was.discounting, but discounting
4

did not. start really flourishing and becoming a national
5

pattern until later in the 60s, for example, the largest.
6

10

12

13

14

15

record chain in Los Angeles was Wallich's Music City,

W-a-1-1-i-c-h-s. It. was owned by the brother of the President

of Capitol Records, for whom I worked.

That store„ that chain's policy was -- was total
absolute list price selling. And that was the key merchan-

diser and advertiser in the Southern California area. So I

although you don'. know the pattern in our industry, I do.

And this discounting really became widespread starting in the 6 3s.

All right, Mr. -- We have now your testimony,

and we have the testimony of Mr. Solomon. Now, I would like
16

to have identified and introduced in the record, Madam

17
Chiarman, and members of the tribunal, a number of papers,

18
which I will ask to be considered for the record, after I

1S
have examined the witness, if I may do so.

20 I now hand you, sir, a series of ads; the first
21 one is January, 1958, and ask you if you would look whether

22 or not that. page in the Sunday New York Times, January 2, 1955,

23 I am sorry--
24 Yes.

25 -- whether or not it has a Sam Goody discount ad?

cAccutafe cAepoxtiny Co., dnc.
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Yes.

Does it have a stock company discount ad?

Yes.

Does it have, in Brooklyn, a Music Masters'iscount

ad?

Yes.

Does it have a discount ad from the Music Room,

1121

Yes.

10

12

Q

Record Shop?

-- West 44th Street?

Uh-huh.

Does it, have a discount. ad of King Carrol's

14

Uh-huh.

Does it have a -- all right, sir.
But, you can', tell whether it. was first line

product. or deleted product.

18

19

Q Well, you have not. made that. distinction before.

I don'. know whether these are cutouts or if it.

20

21

is first line product. And it does not. dispute what. I said

at all. I said there was discounting before that.

22

23

24

Q I see, all right.

But it did not. become a major national pattern--

NR. SHERMAN: Please let him finish.

THE WITNESS: It did. not become a national

2S pattern in many major cities of the country. It did not

&Accurate cRegcmtiny Co., inc.
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become a significant pattern until starting in the 70s.

BY NR. ABRAN:

All right, sir, I am going now to show you a

New York Times ad of January 2, 1955. We are sure of tbe

date, because it. has a text of Governor Harriman's inaugural

address. And does it show the discount of records by Gimbels'?

Yes, but look what it says. "Cut in Europe,

manufactured U. S., 99 cents."

99 cents?

10
It says, "Compare with 12-inch records selling

for 95.95. They are imported 12-inch long-play records."

12

13

14

Well--

"Imported 12-inch long-play records." I don'

know what that. has to do with anything.

Q Mow, let's go--

16

17

18

19

20

21

22

23

Q

Q

These are imported records, a special purchase.

You are sure of that?

It says so, "imported long-play records."

And it. is limited to long-play records, right?

Well, that is what it says.

All of these are imported records?

I don't know.

You don'. know, all right.

I am talking about what it says, and what. you

24 have just showed me.

25 All right; look at this ad, Sunday, January 2,

cAccutate cRepoxting Co., inc.
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1955, in New York Times. Now, are those -- is that full

page of Liberty Music Shops?

Yes, it is.
You ever heard of "Liberty" ?

Yes.

0 What is it?

Liberty is a store on Madison Avenue, New

York City.

Q Is it. still there?

10

12

13

0

I th.ink so, yes.

Does it sell discounted records?

I don't know what its pattern is today.

Now, read out for the tribunal, if you will,

14

15

16

17

and for yourself, what this ad says.

"'Phe most important news"

Slowly.

"The most. important news in history of records.

RCA Victor brings you its best"

Q I ts best.?

20

21

22

23

24

best.."

Q

"Its best.."

Says "best.," doesn' it?

Yes. It. says, "RCA Victor brings you its

Now, that. is an American company, isn't it?

RCA Vict.or?

25 0 Yes.

cAccutate Meporfiny Co., inc.
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"New low prices."

Q "New low prices."

Yes.

"12-inch long-play were up to $ 5.95." Now

only how much?

10

12

Q

93.98.

10-inch long-play were up to 94.95. Now only?

$ 2. 95.

45 EP were up to 91.58, now only?

$ 1.49.

45 singles up to 91.16. Now only?

What are you trying to get me to say -- that what

I told, you was false?
13

Q I am just trying to get you to answer my questions
14

and. not--
15 Because what I told you was true, just as this
16 is true, so don't lose the perspective of the reality of

17 what. I told you.

18

19

All right.

And I am here to testify about what my perspectives

are. And I am under oath.

21 am trying to find out. what the facts were; and.

I think that is what. we need to find out. And you are helping

23 us; and we appreciate it,. Here, sir„ is an ad of January

24 8, 1956. And it, is also from the New York Times. Can you

25 tell me if you see a Goody ad on there?

cAccurate cRepottiny Co., 9nc.
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20

Yes.

Tell tbe tribunal what it says.

Says "Tbe wor1d's largest record dealer, Sam

4 Goody, complete across the board sales"

Across the board sale?

Q

"Store sale only."

Right. So you have to go to the store and get

them, don't you?

What?

10 Q You have to go to tbe store to pick them up,

11
don't you? Store sale only. What does that mean? It is

not, a catalog sale?

13

14

15

16

17

Mo.

All right.. So--

What is your point?

Well, I am not asking you for my point.. I am

asking you to answer my questions, please sir.
Tell me, sir, what they say that they are doing

19

20

21

22

with respect to their entire inventory for 12 days only?

It says "A million and a half factory new long-

play records offered in the sale beginning January," and then

it gives prices on those records. In small print.

23

24

25

Q

Q

And the prices off of list or not?

I don t. know.

Well, you know the industry, sir.

cAccutate cAepozfiny Co., inc.
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Well, I don't know these records.

Well--
"Brand names."

Well„ we will let the tribunal see that. All right,
5 I don'. want to delay.

It just gives the price of each -- of 10-inch

records and 12-inch records.

MR. SHERMAN: Could we just clarify the record.

9 Certain list prices are in the process of readjustment. It
is therefore necessary to check the cashiers for any difference:"

noted in the prices below.

12

13

MR. ABRAM: All right.
MR. SHEP2VN: You have to question the price.

MR. ABRAM: Would you please let me ask the

questions? Now, would you read out, just. what, Mr. Sherman
15

came over to read outP
16

17
THE WITNESS: "Certain list prices are in the

process of readjustment."
18

BY MR. ABRAM:

20

21

23

Liht prices

Please let. me finish. "It is therefore necessary

to check with cashiers for any difference noted in the price

below. We offer you reduced prices on every well-known

label listed below per record."

25
Now, is there another record. sale listed under

c&ccutate cAeportiny Co., doc
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22

"Record Sale, Franklin Simon" ?

3
bere.

Yes. There are several stores showing records

Is RCA Victor amongst them?

Yes ~

Q Columbia?

Yes.

Q MGN?

Yes.

10 Decca?

Yes?

12

Q

Capitol?

Capitol T.

That is the company you were with? Is it?

Yes.

16 And is Elaine:also a music shop that. is advertisincI

17 1956 savings on the entire LP catalogue?

18 Yes.

19 Q Including all new releases? Right?

20 Yes.

21

22

23

24

25

Q

Q

Q

Now, on that one, does it say all A3.99

$ 3.98 list.
Now $ 2.98, all $ 4.98 list now--

It is obliterated.

It is reduced., though, isn', it?

cAccumte cRepoxtiay Co., Snab'.
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23

It def initely is.

Now, look here. Here's a Giant — "Giant

January storewide sale" from King Carrol's record. shop, you

carer heard of them?

Yes.

They have got a sale. Goody's got a sale.

All right. You want

I will just hold them for the time being, Mr.

Gortikov. On January the 5th, 1956, in the New York Times,

10 could. you tell me, sir
The same month I just read.

Well, it is a different paper, isn't it.'?

Whether or not. it. is the same month.

No, it. is the same paper.

15

16

17

18

0

0

Same paper.

It doesn't seem to me to be the same page.

I didn', say it is the same page.

Well, of course, we are all dealing with the

New York Times, Mr. Gortikoff, but. it not. the same page

20
just. examined.

21

22

23

24

25

Will you admit. that?

Yes.

Now, on this page, which is January 6„ 1956,

there is a Record Hunters sale, isn't there?

cAccuzafe Mepozfiny Lo., inc,
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Yes.

Of Columbia LPs, London. Right?

Yes.

0 And Record. Hunter seems to have a sale off of

list price, doesn't it?
Let.'s see. There is no acknowledgement.; it.

merely states the price. It. doesn't state any list price.

It doesn't state

Nell. Let's see.

10 "Entire stock of all single long-playing records

12

13

containing classical music in the following and many other

labels, from $ 1.35 to 92.98." These could be cutouts. They

could be first. line

15

They could be first. line.

Yes, but. there is no way of knowing.

16

17

18

19

20

21

22

23

24

25

You see some new releases, because you have

seen the ads yourself.

Your poj nt j.s valid.

All 1 j ght.

New York was discounting in '56.

All right., sir. Now, turn to another year,

January 5th, 1958. Here is Liberty, "Open evenings until

9:00. Only sale of the year. High. fidelity, phono radios,

phonographs, from the regular stock, phonographs and phono

record.s and many" let.'s see here about the phono records.

cAccuzate cRePoztiny Co., inc.
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This is not a records ad.

Q Yes, but--

Q

This is an ad on equipment.

Well„ you see here

It is an ad on equipment.

Q Just. let me

Here it is. "Record stock, all makes, popular and

classical, 20 per cent to 50 per cent off."

Okay, here is January 7, 1962. Are there dis-

10 counting sales advertised by Mr.

12

Sam Goody.

50 per cent off catalogue price?

13
Yes ~

Now, here is one of January 7, 1962. A big

one page ad in the New York Times by Liberty. 33-1/3
15

per cent off on all the records. Is that correct?
16

Yes.

18

Liberty?
19

They carry first, line priducts, don't they'?

20
Yes. This is the year that, I was speaking

21

22

23

24

of, wheD. d.iscounting, to my knowledge, began to become a

national pattern. So far, we are talking New York.

Q Well, that is the only thing I have been able to

recollects'. as of this moment, but in any event, Mr. Solomon

certainly knew the conditions in California, didn't he?
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Yes. He didn't testify, though, to the condi-

tions in California necessarily.

He testified to conditions generally?

I don'0 know.

MR. SHERMAN: Madam Chairman, if I just may

10

12

,take this opportunity to repeat the suggestion that I made

to Counsel for the publishers last week, that is, when they

are going to introduce papers, documents, excerpts from news-

papers and. so on, to read into the record, and so on, that

copies made available to the tribunal and to other counsel

so that we don'. have to look over peoples'houlders and

try to understand what is going on at the same time.

13

15

16

17

18

19

20

21

22

23

24

25
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BY MR. ABRAN:

Nr. Gortikoff, you tell me in what. capacity

you are a member of, I think we call it. "IFPI"?

IFPI.

Yes. IFPI. Could you tell me whether you are

just a private citizen that happens to have been elected a

non-voting member o f

No, I am an ex-officio member of the board of

10

directors, at present, of the Recording Industry Association

of America, an ex-officio member of the RIAA -- of the IFPI

Board.

12
Can you tell us -- therefore, you hold this posi-

13 tion in respect of your connection with RIAA as

14
Yes.

15
as an honored president?

16
Yes.

Now, who else -- are there any other trade

18

19

associations around the world of which you are a member

in one form or another, voting or non-voting?

20

21

22

23

24

25

No.

And do you attend meetings of IFPI?

Most board of director meetings, yes.

When was the last. one you attended?

In Lisbon, Portugal, in early March of this year.

This year? Was Nr. Hrtegun there?
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Yes, Mr. Ertegun. Neshui Ertegun is President

of IFPI.

Q And. when was the previous

E-r-t-e-g-u-n. Neshui. N-e-s-h-u-i.

Q Thank you. When was the previous meeting, to

March, 1980, of that, association?
6

There was one in Rio de Janeiro, I believe it.

was in the Pall, I can't remember the month, of 1979.
8

10

Did you go to that one?

Yes, I did.

Who was President. then?

12

13

I believe it, was Neshui Ertegun.

And when was the one previous to that?

And where was it?

16

17

18

19

Q

I don'. remember.

All right. Have you missed any meetings?

Yes.

When?

I don't remember, but I generally attend, but

20

once in a while, I can'.
All right. Now, at the meeting in South

21
America in 1979, and the meeting in Lisbon in March 1980,

22
was there any mention made in that meeting, or those meetings,

23 of the impend.ing hearing before this proceed.ing -- this
24 tribunal?
25
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Yes, I usually give an update, as part of

my responsibility, as do the other directors from different

countries of conditions on key matters affecting the

4 industry on different items such as performance rates and

mechanical and tribunal proceedings.

Did the organization, in 1979, authorize Mr.

7 Ertugun to try to seek a change in the percentage formula

8 with respect to the upcoming BIER. negotiations?

No.

10 Q Did tbe organization, in March, 1980, through its

governing body, instruct, Mrs Ertegun to seek some change

from the percentage arrangement?

13 No ~

14 Q Was there any mention at. either of those meetings,

March„ '79, in South America or -- I am sorry. 1979, South

16
America, and March 1980 in Lisbon, of the inadvisability

17
of tbe percentage -- continuing the percentage formula in

the BERM negotiations?

1S

20

21

22

23

24

25

I don't recall Rio. The only discussion I

recall in Portugal was a report by John Hall, who is the

Director General, that there was going to be a committee to

study the possibility of changing from a percentile royalty;

that. is the committee that Mr. Tournier poo-poohed as being

frivolous during his testimony here, that he had. no intention

of attaching any significance to its being.
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0 How do you know this if you don'. participate

in those discussions?

How do I know what?

Just what you said.

Because I was present.

I see.

Was Mr. Ertegun -- I will ask you again -- asked

to seek a change from the percentage formula?

Why do I have to repeat an answer when I give

10 under oath a direct answer conscientious ly, why do you have to

keep asking me the same thing? My answer is the same answer.

It is no

13
Mr. Gortikoff, who asked you to testify in Austra-

ll.a?

15

16

17

18

19

20

21

22

23

24

25

I was asked by the ARIA, A-R-I-A, that. is

Australian Record Industry, by the -- I think his title is

Executive Director.

Who is the Executive Director?

I have a mental block on his name.

Maybe I can help you. John Hayes?

John Hayes.

Did. you fly out to Australia and spend

several days there?

Yes, one day prior to my appearance and then

one day and part of a day during my appearance.
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You testified at. some length before Mr. Justice

St. John and the tribunal?

P'art.s 0f two day s s

Now, you have read the tribunal reports?

Just scanned it.; I didn't read it, no.

Well, you know what it
Yes.

Are you aware of the fact. that the Australian

10

record industry is engaged in a campaign to cause the

Government of Australia to reject tribunals before?

Yes, I am, just as the publishers are engaged

13

14

15

16

17

18

20

21

22

23

24

25

in the campaign to cause the Government. to accept, but. they

have a whole series of legitimate processes that the parties.

are allowed to go through that. are absolutely accepted.

CHAIR1!KN BURG: Isn'. that also known as

lobbying?

MR. ABRAM: I presume so.

MR. FITZPATRICK: Madam Chairman, I think to be

complete, it is also known as filing briefs. May I

MR. ABRAM: Sure, the more you go, the better.

MR. FITZPATRICK: All right, with my back to the

wall, in Australia, I think, if this isn'. on the record,

it. is my understanding the fact that there have been two

rounds of briefs that have been filed to the responsible

party at. this point, setting forth on both sides their views as
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to propriety of the decision of the tribunal. That. is done

not in any behind the barn sense a connotation of lobbying

might. create, but that. is just a

CHAIIQVN BURG: That. is the connotation of it.
MR. FITZPATRICK: That is correct.

It is simply a matter of filing briefs and reply

briefs by either side in terms of the merits of the tribunal

decision.

BY MR. ABRAM:

10 0 All right; have you been in contact with Mr. Hayes

12

with respect to his efforts to cause the Government not to

accept. the tribunal report?

13

14
Has he been in contact with you?

15
No.

16

17

18

Have you seen him--

He sent me a letter asking me for some information

on home taping and on video, occasionally I receive requests

like that from directors of trade associations and.

20

21

22

23

Nell, sir, I will now ask you whether or not

what I am going to show you is as Mr. Fitzpatrick described,

a brief. Notice at the bottom, who signed. it. John L.

Hayes.

24

25

0 Is that the man you referred to?
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Yes.

And the letterhead is the Australian record
3 industry association?

Yes.

Now, when is the first. time you saw that?

Right now.

Now, I will ask you whether or not attached to

8 this brief, if it is a brief, whether or not. there are

suggested telegrams for retailers to send to the various

members of Parliament, which is called, properly, lobbying.

Well, I haven't read this. May I have some time

12 to read it?
13 Yes.

14 Are you cross examining me about this or are you

15 introducing -- using me as a device to introduce something

15 new here?

17 This is an appeal by the Australian record

industry association to retailers, each to approach their

19 member of Parliament to seek a turnaround in that. decision

affecting mechanical royalty rates.

21
Well, you knew this campaign was going on/

didn't you?

23

24
0

No, I didn', until Nr. Dwyer came over here.

Well, when he came over here, you learned about it,
didn't you?

25
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Yes.

Now, when did he come over here?

When you say "campaign," no. I don't know about.

any campaign. I know they were going through processes, but

I don't know about a campaign, so don't tie me into -- into

6 some nasty campaign that, you seem to be ascribing about.

that is going on in Australia.

Nell, l am not putting any adjectives on it.,

but all they are suggesting

10 Well, don'. imply it., please.

Q Not in terms of -- I don't want to

12

13

All right, go ahead. with your question, please.

I would like to have a civil examination.

14

15

16

17

18

19

20

21

22

23

Nr. Gortikoff, would you please tell me whether or not Hr.

Hayes has sent out from the Australian record industry

association a letter -- form letter to retailers -- and in

it, has stated amongst other things, "You can do something

directly. There are about 3,000 record retailers in Australia

and employ about. 10,000 people. In order to help protect

your own business, you and, all your employees," underlined,

"should send telegrams of protest. to your local Pederal

members at. Parliament House and to the minister reponsible

for copyright, Senator Derrick, Federal Attorney General,

24
Par li ament Hous e If you all do this, 26,000

25

telegrams will really make the Government. sit. up and take
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notice. You should also ring your local Federal member and

ask him to come and visit you in your shop, so you can explain

to him first hand what an effect a substantial increase in the
4 cost of records will have on your business."

Now, do you see, sir, if you will, form telegrams

to Senator Durack, one reads, "Disturbed by copyright

tribunal report, tabled in Parliament,"

MR. SHERMAN: Let me interject.
MR. ABRAM: Huh?

10 MR. SHEPJ'IAN: I have been patiently waiting for you

to finish your questions so that I could object to the line

of questioning, but since the question is going to go on

13 through the entire matter, I thought I should interject on

14 that.

15 We certainly have allowed a very wide scope in

16 terms of the cross examination, in fact, we are seeing the

cross-examination of witnesses about the testimony of other

18 witnesses, and each side has done that, and -- to establish

19 a full and complete record., and understanding of the industries

involved; that is entirely appropriate.

21
But if we are going to use the pretext of Mr.

Gortikoff having been to Australia to read into the record

things that are going on in Australia, none of which was

24
covered in his direct testimony, none of which has been

25
covered in any of the testimony, I don'. think that that
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1 that, should be appropriate or permissible under the rules

of the tribunal.

NR. ABRAN: Madam Chairman, I submit that we did

not. ask Nr. Dwyer.

MR. SHERMAN: You had an opportunity to cross

6 . examine.

NR. ABRAN: And moreover, if there were nothing

8 else that makes this last question so relevant, it. is the

9 intervention of Brother Fitzpartick who told us of the

10 briefs that are being filed, when I suggested, that. there was

spomething else being done with respect to the Australian

report; and that is why I am so very happy.

13 NR. FITZPATRICK: Brother Fitzpatrick was wrong

on that point; I have just been hand.ed materials that are

lobbying materials. I will hand. to Nr. Abrams a stack of

briefs that are 3" high, that, have been filed by both sides.

17
The point still is where does this lead us with or without.

the question of whether it is lobbying or whether it. is

brief writing.
19

20

21

22

23

24

25

MR. ABRAM: Because the question of price

sensitivity, Madam Chairman, is price sensitivity which is

stimulated by a form cablegrams varying only slightly in

content, show very clearly that it is a manipulated process

rather than a simply felt process within the minds and

consciences of the Australian retailer. Now, I am through
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with this examination, except I want. it introduced. in

evidence.

MR. FITZPATRICK: Madam Chairman, we can not

10

12

13

speak about the feelings of retailers with regard to price

sensitivity in Australia. But. we did bring in a witness

who spoke under oath .about. his perceptions of price

sensitivity.
Mr. Abram had every opportunity to probe him to

find out whether he felt in part. that there was real price

sensitivity or whether he was manipulated into thinking that

by telegrams from Australia. I don'. see the relevance to

this proceeding; and I object. to its introduction into evidence.

MR. ABRAM: I move its introduction.

14

15

16

CHAIRMAN BURG: Mr. Sherman, we will overrule

your objection and. allow it. in.

MR. ABRAM: Now, Mr. Gortikoff, I would like

17

18

19
0

BY MR. ABRAM:

Do you recall, sir, we were discussing, when we

20

21

22

last met, your espousal in official capacity of the so-called

performing rights, do you recall that, sir?

Yes.

23

0 Do you recall ever stating that it is a fundamenta

24

25

principle of copyright. that. one who uses another copyright

work compensates the. creator of that work?

Yes.
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Q And you believe that, do you not?

Yes.

And do you recall making the statement that.

referring to the argument. that record companies are wealthy

and. do not need additional income, you are quoted as having

'eclared "There is nothing evil or un-American about

multiple sources of income"?

And illustrated, you did, the point with examples

from radio, such as syndication, programs. Do you recall'
10 Yes.

Q And you still hold to that view, do you not?

12 Yes.

13 Do you recall having said that it is reasonable

14

15

16

17

for artists and recording companies, copyright. owners to

gain income from multiple sources without being attacked

by broadcasters" ?

Do you recall having said that?

18 Yes.

19 Q You

20 It didn't apply to music publishers, I believe

21
that, about music publishers, too.

22 Q That. is exactly the reason I raised the question.

23

24

25

What. is proper for one is proper for the other, isn't it?

Now, do you recall, sir, having referred to the

amount of money that would be generated by the one percent

cAccutate Mego''tiny Co., inc.
(202) 726-980I



levy upon the revenues -- advertising revenues of radio

stations -- as having been that "stinking 20 per cent"?

Yes.

Q Do you know how much would be involved in the

first year of the operation of such a tax upon the broad-

cast. industry?

10

Q

Q

A royalty, not a tax.

Nell, whatever it. is, royalty.

It is a performance royalty, like

Yes, I understand. But I am trying to find

out. the amount of that. stinking royalty.

12

13

14

Yes, I will tell you what that is.
Nhat is that stinking one per cent?

The stinking one per cent. would yield between

15 some -- plus -- the one per cent. plus the f lat rate

16 Yes.

17
-- would yield somewhere between 15 to 17 million

18

19

20

21

22

23

24

dollars a year compared with the amount. of performance

royalty earned by publishers and composers, which is around

8200 million a year; and the reason I use the adjective

"stinking" is because it appalled me that. we have to grovel

and go on hands and knees begging for that disparity when it
is the sound recording itself which is the origin of that

$ 200 million.

25
Q Nay I ask you, sir, whether or not -- that the
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ability to pay this one per cent. or whatever the royalty

may be, you have argued to the Congress the ability to

pay is not tht issue. That. is whether you can afford to

pay it doesn't alter the question of whether you should

pay it. You made that. argument, haven'. you?

Yes, to some degree, but smaller stations, are

relieved from any burden of paying.

0 But you made the argument that. I have just

s ta ted?

10 Nell, in the context of saying that there is an

12

13

14

15

16

ability to pay, the U. S. copyright register, the Copvright

Office in a separate objective survey, established that there

was an ability to pay, and that the position of the broad-

casters was frivolous in their maintaining that. they could

not pay. And by testimony of their own executives, that

turned out. not. to be true.

17 n You are

18

19

It was passed on to their advertisers.

Do you feel that the record companies, before

20

21

they would be entitled to this one per cent, or whatever

the royalty may be, should have to demonstrate a need. for it?

22

23

24

25
0

It is record companies and performers.

I merely ask you about. the record companies.

Nell, they don'. get. one per cent.

They get 50 per cent. of
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Of the one per cent..

Do they have to demonstrate -- should they have

to demonstrate a need before

No.

They shou ldn

No.

10

It. should be given to them regardless of need..

No, it. should be given to them because

Why?

it is a utilization of their copyrighted work.

I see.

12 Just. like the publishers are compensated and the

13 composers are compensated, from all utilizations of their

work

15 0 From need

16 Just a moment.

17

18

19

20

Publishers are compensated for every utilization of

their work. The only copyrighted entity that. does not.

receive a use compensation is the sound recording. And that

j s unfal.r .

21
That. is unreasonable, the word that you have up

22
here in red.

23
Speaking of that. word., now that you have brought.

24

25

it up, Nr. Coulter asked you on the 19th if reasonable was

not the dominant. word in that famous talk that. he had before.
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Do you recall his asking you that, Mr. Gortikov?

No, I don'0 believe he asked me what a--
just, a moment please. Mr. Coulter asked me whether

4 reasonable was the dominant. word on the chart., as whether

reasonable was the dominant word in the statute. And I

6 commented that the word reasonable was used. here -- the

7 sentence in which reasonable was used. is followed by a

colon. And then these various criteria that are on your

9 chart. here, followed that colon in a, b, c, d; and there-

fore the entire entity is part. of a concept and a sentence

and that. reasonable is included just as importantly as

all these other criteria are included; and. I think that

was the thrust of my response to Commissioner Coulter.

14

15

Q Well, Nr. Gortikov, I shall read. from Page 9

of the hearing of the 19th; Commissioner Coulter, at the

bottom of the page, "The purpose of that is if there is a
16

17

18

19

20

21

22

23

24

25

word that is in Paragraph 1, 'easonable 'erms, and that

is a very dom;inant word, a very important word," and the

answer to that. question was "yes," is that correct?

What page are you reading?

Q Bottom of Page 9, top of Page 10. Your answer

to that question was "Yes," that right?

MR. SHERMAN: Mr. Abram, could you read into

the record from the preceeding page? On page 9.

MR. ABRAM: I am reading Commissioner Coulter's

request.
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THE WITNESS: And I will read you back some of

the other colloquy with Commissioner Coulter. Please, but

don'0 cause me to make a false statement, please

CHAIRj'AM BURG: Please, let's keep this

within bounds; I do think Mr. Gortikov or any witness has

a right to elaborate what -- Mr. Gortikov, let us not.

get beyond bounds in that; but I want you, Mr. Abram,

to recognize those.

MR. ABRI't: I do recognize them, Madam Chairman,

and I would. be happy for him to elaborate; but. I want him

to answer my question and then elaborate. Now, my question,

12 again, sir.
13 BY MR. ABRAM:

14 0 Is it not true that. Commissioner Coulter, at the

15

16

17

bottom of page 9, asked you this question. "The purpose

of that is if there is a word that. is in paragraph 1,

'reasonable terms and rates,'nd that. is a very dominant

18 word, a very important word'"

19 And your answer to that. was "Yes." Is that. correc

20 Yes it is; arid

21
All right.
And I would like to also -- just a moment, please.

23

24

I said go ahead.

Where I also said that. I don't know that I would

25
say "dominant"; it is the basic paragraph of which the a, b,
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c, d, are subparagraphs; and I think it is an integrated

whole, really, because it is followed by a colon; and there-

fore it. is lite'rally part of the same sentence. And certainly

that word reasonable is the thesis of why we are here. To

think that you are asking us to double the rate is unreasonable.

Now, sir, did you have anything to do with this

chart you prepared. which did not. contain the word "reasonable

copyright. royalty rates?

10

Yes, I drafted myself the text of this.

The one that omits the word "reasonable" copyright.

royalt.y rates?

12

13

I said that. was a statutory criteria.

So you drafted the chart. that eliminated the

14 word. "reasonable", which is a statute, is that. correct?

15 I included a, b, c, d, and if you would like

16 "reasonable" entered under this, I would be the first. to

17 No, that is not my question, Mr. Gortikov; I

18

19

That is my answer.

NR. ABRA1'I: Madam Chairman, may I have a recess;

20 think it. is about that. time.

21

22

CHAIRMAN BURG: Yes.

(Whereupon, a short recess was taken.,)

23

24

25
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BY NR. ABRAM:

Q. Mr. Gortikov, do you recall having stated, in

answer to an interview in Billboard magazine in the fall
of last year, '79, in response to a question, "What can

produce a bright future for the record industry?" Do you

recall your response?

A. I don't recall the question.

Q. Do you recall saying, amongst other things, "Mostly

music. Music is still universal." Do you recall saying,

10

12

14

15

16

amongst other things, that?

A. I don't specifically, but if it's there, X said it..

Q. All right. Xn any of the interviews that you

have given, or any of the speeches that. you have made,

with respect. to what you have described as the decline in

the record volume in 1979, have you ever, anywhere, blamed

the mechanical royalty rate?

A. Mo.

18
Q. As a matter of fact, on the question of the

problems in the music industry that. you described in 1979,
19

20

21

22

23

and what was needed to cure it, do you recall your telling
Commissioner Garcia that. there is not, parentheses, now,

parentheses, a great deal of musical strength in the product.,

no smash bits? Do you recall telling the Commissioner

that?

25

A. At times, there have been no smash hits, yes.
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Q. And do you recall telling her -- you say, at.

times, but do you recall telling Commissioner Garcia, and

I'l be specific -- "But, as president," the Commissioner

asked you, "of a recording industry association, you

personally do not have an opinion of what the 1980 outlook

is?" And then you stating, "Yes, I do have an opinion. I

have an impression, but. it would be -- wouldn'0 be as

accurate as if I had collected figures. That's what I'm

9 trying to get at."

10 And then, "My impression is that conditions remain

soft. By soft, I mean in terms of sales levels, and that,

on the other hand, it is this time of year, that is,

13

14

summer and pre-summer, and it is always low anyway."

Do you recall telling the Commissioner that?

15

16

17

18

20

21

22

23

24

25

A. Yes.

Q. And then do you recall telling the Commissioner,

"But the impression that. I have right now are that there

is not. a great deal of musical strength in the product -- no

smash hit. Not no, but the number of smash hit albums

and artists are not at a high level."

Do you recall telling the Commissioner that?

A. Yes.

Q. Mow, you have been bullish in Billboard on the

future of this industry, have you not?

A. Yes.
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Q. And, in respect to your testimony before the

Australian Tribunal, did you not tell them that one of the

problems was a lack of hit material in America?

A. I don't recall, but. if I said that, that. could

5 be true.

Q. Now, you won't have the 1980 RIAA figures until

after this Tribunal makes its decision, will you?

A. Usually, it's about April of the following calen-

9 dar year, the figures for the previous year have been

10 assembled and consolidated.

12

13

Q. So the figures, the consolidated figures, to

which you have just referred, won't be available until

April of '8l, right?

14
A. That's correct.

15
Q. Now, we do have the testimony of -- and the record

will demonstrate, of many executives, saying that the first.
16

quarter -- we have even a report filed with SEC by one of
17

the companies, 10-Q, that the first quarter of 1980 was an
18

extremely good quarter. Do we not. have that?
19

A. Yes.
20

Q. And there is no reason to doubt. that, is there?
21

23

24

25

A. I don't know about. extremely. It was a good

quarter. I don'. know about the extremely, and I

g. Nell, the record will show whatever it does.

A. Yes.

cAccuxafe cRepotting Co., inc.
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MR. SHERMAN: Well, the record will show that

only CBS Records testified to that.

BY MR. ABRAM:

Q. Well, in any event, CBS Records is the largest

company in the United States and in the world, isn't it?

They and. the Warner group vie for that statement..

I'm not. positive.

g. Well, now, which is, in your judgment, sir, is the

largest? Warner, or

10 k I would say it. would be Columbia.

13

14

15

16

17

18

g. Thank you. In any event., you have no reason

to doubt the officials of Columbia, who said that l980, the

first quarter, was good?

A. And they said the second quarter isn'.
g. Well, the filing in the first. quarter -- do you

have any reason to doubt. that.?

A. To doubt what?

g. The truthfulness of that filing with respect to

the first quarter.

20

21

22

23

24

25

A. I just testified that I accept it.
g. All right. Now--

A. But their second quarter statement. said it. was

bad, and my own impressions that. I have picked up from

talking to senior executives of the record company, is that

it is not bad, it's lousy right. now.

cAccutafe cAepozfiny Co., inc.
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Q. Now, may I ask you, sir--
L And also that it is not just traceable to music.

3 There are a lot of conditions. So please, in your focus

4 about my comments about. music, please don't leave a linger-

ing impression that. there is a simplistic one-answer res-

ponse to tbe problems of the industry.

Q. May I ask you, sir„ whether or not. you also told.

Commissioner Garcia on tbe 19th, "Sometimes the emergence of

9
one huge artist can regenerate an entire industry and buy-

ing pattern." Did you say that?

A. Yes.

( (y

12

13

14

Q. "It drives people into stores. A Saturday Night

Fever or a Beatles doesn't just sell Saturday Night Fever

and Beatles. It creates traffic and excitement and aware-

ness. It drives people into stores." You said that, didn'.
15

you?
16

A. Yes.
17

Q. Now, sir, do you recall„ in a previous appearance
18

19

20

on the stand, being asked about "The Way We Were" ? We

rather focused in on that, didn't we?

A.

Yes .

22

23

24

25

Q. You testified at length. Now, "The Way We Were"

was a movie, wasn't it?
A. Yes.

Q. And there was a song, too, wasn't there?

«Aceutak'Aepettiny Co., one.
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A. Yes.

Q. And who wrote the song?

A. Marvin Hamlisch and the Bergman couple.

Q. Who chose Marvin Hamlisch to write the song?

A. I don't know.

Q. Well, didn'. the movie producer have to choose

him?

A. I don't know. I don't know.

Q. Well, would you have any doubt that the movie

10 producer did it?
A. Yes.

12
Q. In other words, a movie producer let go into the

movie, a theme song other than that which he chose?

14
A. The song could have been written before the movie.

I have no idea. I don'. know the facts.
15

Q. Well, in any event, can we at least agree that

the movie producer had something to do with the incorpo-
17

ration of the song, "The Way We Were," into the movie?
18

A. Yes.

20

21

22

Q. And the movie was entitled what?

A. I guess it was "The Way We Were."

Q. Now, Barbra Streisand sang the song, did she not?

A. Yes.

25

Q. Now, who chose Barbra Streisand to sing the song?

A. I don't know.

cAccutate cAepotting Co., Snc.
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Q. Do you suppose the movie producer had anything to

do with it?
A. I don't know.

Q. Do you suppose he had to approve her?

A. Yes. I'm not. disputing you, I just don't know the

facts.

Q Now, with respect to the movie producer and the

movie company, were those the entities who took the risk that

9 the movie might have been a failure? There was a possi-

10 bility of that, wasn' there?

A. Yes.

12

13

14

Q. So, the movie was a success, wasn't it?
A. I don't know how successful it was as a movie.

Q. In any event, the record company knew they had,

when they began to distribute the record, a record which
15

was the theme song of a movie which had been produced with
16

Barbra Streisand singing, is that. correct?
17

18

19

20

21

22

23

24

25

A. I presume you could have asked Mr. Yetnikoff.

I'm not. an expert on the sequence you'e talking about.

Q. Now, wasn't the song actually commissioned for

the movie?

A. Mr. Abram, you keep asking me these questions, and

I keep saying I don't know, and I truly don'.

Q. Thank you.

MR. ZUCKERMAN: Mr. Sherman, did you bring with you

cA'ccu~ate cAepottiny Co., Snc.
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the album of "The Way We Were" ?

MR. SHERMAN: I'm sorry, I forgot. I know that you

had wanted it.
MR. ABRAN: We had wanted it, yes.

MR. SHERMAN: We can get it.
MR. ZUCKERNAN: Well, I can note for the record

that there appears on the album of "The Way We Were" which

Mr. Gortikov brought during his direct testimony, the fact
that the movie commissioned Narvin Hamlisch to write that.

10 song.

MR. FITZPATRICK: Mr. Abram, is it all right for

12
us to get it at lunch?

13 MR. ABRAN: Oh, sure .

14

15

16

17

MR. FITZPATRICK: Otherwise, we can try and get. it.
right now.

MR. ABRAM: Don't worry about it..
BY NR. ABRAN:

Do you recall Mr. Yetnikoff -- Jim, this is on

19

20

22

23

24

25

the record of page l7, the 25th of June -- being asked by

me, "On the other hand, can you not easily imagine Barbra

Streisand, who is a CBS star, and Donna Summer, who is a

Casablanca star, each desiring to record Nr. Hamlisch's 'The

Way We Were'? That's quite conceivable, isn't it'?"

And his reply, "Barbra has recorded it; in fact.,
made the song." "Question: And it's quite possible that

c8ccuraie cRejottiny Co., inc.
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Donna Summer, or some other similar artist of a rival
record company, might want to record .such a tune as that?"

And the answer, Mr. Yetnikoff's: "It's theoretically con-

ceivable that Donna might. want to do it.. It's not a likely
case."

Do you recall that testimony?

A. Yes .

I, 

10

12

13

g. Now, as a matter of fact, in the testimony that
you gave on June the 19th, at. page 56, speaking o'f "The

Way We Were," did you not. say, "Other artists so removed

from the type of artistry from Barbra Streisand, a full
range -- here's Boots Randolph, Country Sax, Paul Mauriat.

and His Orchestra, kind of smooth instrumental, the Man-

hattans"

15

16

17

19

20

21

22

23

24

25

A. What page are you on?

Q. Page 56.

Of the 19th?

g. Mm hmm -- l8th. "This is an album, Love Unlimited

Orchestra -- again, all containing 'The Way We Were.'ladys

Knight and the Pips, another Spanish language -- Bob

Ross, the Best of Acker Bilk, Floyd Cramer in Concert., the

Hamilton Affair, Shirley Bassey, Liberace, Arthur Fiedler,
Maynard Ferguson, Johnny Mathis, Willie Jackson, Arthur

Fiedler again, Ray Conniff, Great Motion Picture Themes"

and I won't enumerate, but. I'l note for your noting on page

&Accurate Mepoztiny C'o., inc.
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16, the name Donna Summer. Is that your testimony?

53

Page -- did you say page 16?

Line 16, page 56.

Yes. And I went on to say, "Each one of these

being an income resource, another income resource, and a

deserved income resource, for the copyright. owners, publish-

ers, and composers of the tune."

10

12

13

15

17

18

20

21

22

23

24

25

g. Yes„ I understand. But what I was referring to

was the remark that. you made, showing the numbers of covers

of "The Way We Were," after Barbra Streisand had recorded

it., for a movie, and. at a movie's risk, and Mr. Yetnikoff's

statement that it is theoretically conceivable that Donna

might want to do it. -- it's not. a likely case.

A. I think he was primarily referring to the

fact, that. Donna Summer primarily is a disco artist, whereas

the tune suggested other than disco kind of performance.

P. Well„ sir, I went on, if that's your testimony,

and on page 17 of the 25th, said to Mr. Yetnikoff, "Well,

it's a possible case. It's not beyond your imagination

for her or any number of recording artists to want to sing

'The Way We Were'" Question -- and his answer, "It's a

little beyond my imagination, because Streisand has done

the definitive version of that, and it would be difficult
to imagine Donna Summer trying to outdo it.. It has always

been my contention that. Barbra Streisand made the song, not

cAccurafe cent epoifiny Co., inc
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1 Marvin Hamlisch." Do you recall that testimony?

54

A. Yes. j: don', recall any hit of Donna Summer's with

3 the song, howevex'.

Q. j: didn't ask Mr. Yetnikoff whether it. was a bit.

5 Now sixI

MR. SHERMAN: We'e got. a copy of it, if you would

7
like to bear it.. We can all make our own judgment.

BY MR. ABRAM:

( 

10

12

14

16

17

18

19

20

21

Q, Now, I'm going to refer to your testimony on

direct,, when Mr. Shexman was examining you on the 18th of

June, Mr. Gortikov. Mr. Sherman said -- on page 26, Cary,

line 13, "I'm going to read. you Mr. Nathan's statement

again. Quote: 'We certainly do not. allege there wouldbe'nd
I assume he's referring now to the effect of an increase

in the xate to three cents, quote: 'We certainly do not.

allege that, there would be no effect on rates presently

below two cents, but we are certain there would be no uni-

form or across the board. increase,'nquote.
"Now," said Mr. Sherman, "what I ask you is,

was Mr. Nathan's prediction accurate?" Do you recall being

asked that question by your counsel?

A. Yes.

23

Q. Do you recall your answer, "No, it. was not because

there was a uniform across the board increase, both in
24 the moving up to the basic new rate and the upward increase,
25

crfccuxate cRepoztiny Co., inc.
(202) 726-9S01



bd-3-12
the increase in the standard category rate likewise." Do

55

you recall that?

A. Yes.

Q. Now, Mr. Nathan, in l966, apparently said that.

if the rate was then raised to three cents, there would be

negotiation. Incidentally, I think you will recall that he
6

testified. for a four-cent rate in 1975.
7

Now, you'e said, Mr. Goitikov, that Mr. Nathan

was proved wrong, because the 2-3/4 cent, in 1978, produced
9

little negotiation. Is that correct?
10

t  12

13

A. I said that the 2-3/4 cent rate, that every

plateau moved up, even the standard rates, such as record

clubs, moved from where it was at 75 percent. of two cents,

to 75 percent, for example, of 2-3/4 cents, or 92.06.

15

16

17

18

19

20

21

Q. So the entire plateau moved. up?

A, Yes.

Q. Moved up, so it. was bumping, and has been bumping

against the 2-3/4 cent rate, is that. correct'P

A. I don't want to use the word "bumping." It
moved up as a standard rate for different. categories.

Q. Do you recall

A. 75 percent of statutory rate for budget, 75

22
percent. of statutory rate for record clubs.

23

24

Q. Mr. Gortikov, I don't have the chart, and maybe we

can't get. it, but you will recall, and the Commissioners will

cAccu~ate cAepottiny Co., inc
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recall, a chart that showed. a gap between the statutory

rate and the actual rate, effective rate at the time, which

has been closing, because Mr. Nathan has contended, and

you have been rejecting the idea, that the ceiling is too

low, and therefore the negotiations bump up against. I

don'. have the chart here.
6

But, now, I want to put to you this question -- we

now have the differences in the points of view between you
8

and Mr. Nathan. Now, I'l ask you this -- suppose you took
9

10
-- you have a couple of sons, don't you, Mr. Gortikov?

A. Yes.

12

13

14

15

16

17

19

20

21

g. 'When one of those kids was 10 years old, suppose

you took him to a tailor, and you told him you wanted him

to make him a suit. And as a growing boy, you said, don'

make him a 10-year-old suit -- give him some wiggle room.

Make him .a 12-year-old size.

And then you said to the tailor, now, this is

1978. I'm going to come back and pick it up. Suppose

you came back in 1985 to pick it up, and you put it on your

son, and you found that he had no wiggle room -- in fact,

the suit. had become a straitjacket. Would that. surprise you?

A. It would surprise me if I said that. If I said

it, my kid would look at me like I was some kind of an

idiot. First of all, I could never have dragged him into a
24 tailor. So let's stick to direct analogies, and talk about

accurate cRepovbiny Co., inc.
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57

g. Now, in any event, from 1966, when Mr. Nathan

testified with respect. to tbe wiggle room, as I call it,, in

a three-cent rate, and 1980, there has been an intervening

period, by my mathematics„ of 14 years, am I correct -- on

the mathematics?

A. I don't understand. Fourteen years between what

and what?

Q 1966 and 1980. It's 14 years, isn't it?

10

12

13

14

16

17

18

19

20

21

22

23

24

25

All right, sir.
A. I don't get your point.

g. My point, sir, in courtesy to you, is that. a rate

of 3 percent in 1966 is not. the equivalent of a rate of

three cents in 1980, in view of inflation and other factors'o
you recall that, on the 19th of June, in your

testimony, I pointed out that. you had testified in Australia

that, at those periods in the Sixties, the operation of the

market--

A. Page, please?

Q. I have your testimony in Australia at. page 768,

Jim.

A. I mean on the 19th.

Q Nell, I don't have that reference here, I'm

sorry. We can find it. Anyway, to refresh your recollec-

tion for this series of questions, do you recall that. I

cAccutate cRepotfiny Co., inc.
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(  
10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58

pointed out that at, page 768 of the Australian proceedings,

you were asked, "Would you agree that that would indicate"

that. is, the exchange you had„ and we won't go into it
all, between prices and the relative percentiles that.

were represented by it, by the royalty, "Would you agree

that would indicate that at those periods in the Sixties,

when the real prices were in the area that. you mentioned of

three to three and a half, the operation of the market

on the selling price of the record., had brought about the

result that, as a percentage, copyright. owners were

getting percentages of over 6-1/2 up to 8 percent?"

Do you recall being asked that. question?

A. I don', but if it's there, I did.

g. And you answered that yes, didn'. you?

k I don'. remember. If that.'s a mathematical

calculation, that's what it. would be.

g. Well, you'e seen your transcript in Australia,

have you?

A. Yes, after a while.

g. Have you ever asked that any part of it be corrected

83.r?

I'm not disputing it., Mr. Abram.

g. All right.

A. I just don't recall the specific numbers.

Now, sir, on the 19th, I said to you -- page 92, Mr.

Mccutate cflepoz'tiny Co., inc.
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Gortikov, "I'l ask you this. Do you know, or can you

state and. tell the Tribunal, any facts that will demon-

strate that, while this effective rate" -- that. 6 percent,

"was in effect for 10 years, whether or not there was any

impairment by virtue of the monopoly imposed by the copy-

right. law to entry of others into the field?" Do you recall

my asking you that?

A. Yes .

10

12

13

15

16

17

18

19

20

21

22

23

24

25

g. And you said that you didn't know of any, did. you?

A. I think so, yes, I did.

g. Now, do you recall, at the top of page 92, I

asked you, on the 19th, "Now, sir, I will ask you this,
whether or not, between '55 and '65, while the 6 percent

effective rate was in effect, whether the industry prospered?"

And you stated, "I would have to go back and look

at. the figures. I don't know." Now, have you looked at. the

figures?

A. No.

g. Now, sir, were you in the business from '55 to '65?

A. I was in the ladies'oats business from '55

to '60, and in the record business from '60 to '65.

g. All right, sir. Now, you have been the president

o f RIAA how long?

A. Since 1972.

g. Now, may I ask you, sir, whether or not you have

cAccuzate cAegorfiny Co., inc.
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i 

10

12

13

14

60

any evidence that, between '55 and. '65, that period which

you testified to before the Australian proceeding, the

effective rate was as described in that? Do you have any

evidence that during those periods the industry did not

prosper?

A. Well, the figures and the degree to which the

industry did or did. not prosper, if prosper means making a

profit, are contained in the Cambridge Research profit

figures that have been presented to Congress, and I think

entered into evidence here.

Generally, the industry has grown during that

period, through expansions in the market and in techno-

logical change. Tape emerged during that. period, for example.

g. All right. Are .you able to give us a single

instance where any company failed, by virtue of the 6 per-

cent rate -- effective rate?

17

18

20

21

23

24

25

k No, but. also the price sensitivity with the con-

sumer was not apparent. during that period. There was

little consumer resistance as prices changed, and therefore

as mechanical royalties. What. we are experiencing now is
consumer resistance, which did not prevail during the

period you just mentioned, even during periods of recession.

I can remember that even in periods of recession,

the record industry kind of felt insulated from recession

jmpact, until now.

accurate cRepozting Co., inc.
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Q. All those ads that I showed you this morning

were they just discounting, in order to be nice to the

public, or did they feel that the public would buy more if yo

sold them for less?

k Those ads were designed. to bring people into stores.

Q. I see.

10

A. And if you'l recall, most. of those ads also

mentioned transient. periods'hey were pointing to iso-

lated groups of products that were on sale, like a white

sale. They were on sale for one week only, or for a given

period.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Not. the whole catalogue.

A. They did not reflect what was going on. For

example, Liberty Music, whose ad you focused on -- Liberty

Music, I can recall, even in the Sixties, when I was aware

of Liberty Music as one of our customers, was basically

known as a list price house most. of the time, on most of its
products, even though it. had sales of that kind.

Q. Sir, I really -- I think we'e been over this

before, but. here is the ad in the Sunday Times of January

7, 1962, under the advertisement and by the authority of

A & S, Abraham 6 Straus, and it said, "No bigger discounts

found on these famous label records. Not just. a few, but

all these famous labels -- Columbia, Capitol, Atlantic,

RCA Victor, Angel, Decca, plus many others."

accurate cRefoztiny Co., inc.
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A. What it doesn'. tell you is how much of the time

they did, and how much of the time they did not discount

them.

g. Now, Mr. Gortikov, you have consistently made

the argument., and. you made it before the Australian Tribu-

nal, that while the rate is lower in this country, that the

volume makes up the difference, and that consequently one

has to take into account volume in assessing the equity of

a rate. Is that correct, sir'?

( 

10

12

13

14

15

17

18

19

20

21

22

23

24

25

A. Yes .

g. Now, sir, 1979 was a year in which the mechanical

royalties fell -- that is, the gross take on mechanical

royalty, is that correct?

A. I don't know. I haven'. seen figures. I just
read in Daily Variety, just the other day, dated June 30,

where Al Berman -- it says, headlined as, "'79 Royalty

Income for Fox Agency Off, But Business Healthy." And Al

Berman is quoted as saying that -- he says, "Business so

far this year is not nearly as bad as printed in some parts

of the press."

g. Sir, I'm sorry, sir, but. I really hate to have to

do this -- but I think it's a matter of record that the

mechanical royalties in 1979 were 9122 million, as compared

to the mechanical royalties in '78 of $ 148 million.

A. You'e right.

cAccumte cise/routing Co., inc.
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Q. Now, I am right, am I not?

A. Yes.

Q. Okay. That means, since these royalties are based

si 4 4 on a percent per tune rate, that means, perforce, that less

tunes were sold, is that. correct?

A. Correct.

Q. So as the volume fell, between '78 and '79, to be

8
equitable, the rate should have gone up, shouldn't it, on

your argument?

10
A. No.

Q. No? All right„ thank you.

12

13

14

15

17

18

19

20

21

22

23

A. The rate is set by statute. In order for the

copyright owner to get the protection of the law on his

copyright, he has agreed to accept. a statutory rate.

Q. Mr. Gortikov, I think we'e agreed in exchanges

before, and I won't do anything more, because of the

interests of time, and to repeat. that the statutory rate„ as

you read the statute, and as you looked at it, and as you

perused it, and as you evaluated it, contains nothing

with respect to anything other than a compulsory license.

A. Yes, and we have also acknowledged that. the

reason we are here is because it. directly impacts all
voluntary license practices.

Q. Sir, do you recall having made the argument. to
I

the Australian Tribunal, which you have been making here,

c&ccueate cAeportiny C'o., Dirc.
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that the inflation problem, as well as the lower American

rate, is justified on the basis of the volume?

k The inflation problem is justified

Q. Yes, the issue of inflation -- the problem to the

copyright. owners presented by a flat rate and inflation.

You'e told the Australian Tribunal that. that is adjusted

and made equitable by virtue of the American volume, did

you not?

A. By -- among other things

10

12

13

14

15

17

18

19

20

22

23

24

25

Q. Yes.

k -- by inflation, is made justifiable by -- volume,

that is, sales times rate, creates income that compensates

for inflationary rise, just. as secondary sources of income,

rooted in the sound recording, likewise compensates for

inflationary rise, and expanding markets and expanding

technology likewise do the same.

Q. Right, and. you know, of course, that the Tribunal

rejected that. point., and stated, "We do not. agree that.

volume of sales can be accepted as an adjusting factor for

inflation. This ignores the basic question whether the

royalty per record is equitable. The significance of

volume is that. it. measures success. It is adjusting

mechanism, which reflects market acceptance of the musical

work. Earnings increase as copies are sold."

Now, do you recall that?

&Accurate cJVepoz'fing Co., inc.
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A. No, I don't -- that the Tribunal rejects volume

Q. Yes.

A. -- as a factor?

Q. Yes.

A. Firmly?

Q. As I have just read it to you.

A. I don't know that fact.

10

Q. All right, but you did make that. argument?

A. But your Senator McClellan, whose letter -- the

letter you introduced to me, acknowledged in Congress that.

Congress didn't reject the impact of inflation.

12

13

Q

A.

Mr. Gortikov, I merely asked you--

The impact. of volume, rather.

14

15

Q.
-- about the Australian Tribunal.

A. This is Australia -- I'm sorry. I'm mixed up. I

retract that. I thought you were--
16

17
g. Are you familiar with the fact that. in Australia,

sir, there is discounting? You knew that, didn't you?
18

19

20

21

22

23

24

25

L Yes.

Q. You are familiar with the fact that, in Australia,

the royalty is paid, even on records that are returned?

You knew that, didn't you?

A. No, I don'.
Q. You don't know that?

A. No.

cAcurate Mepottiny C'o., Snab.
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g. Do you doubt it?

66

A. No.

g. You know the Australian Tribunal mentioned that

fact., don't you?

k No, I don'.
MR. SHEP24AN: Mr. Abram

10

12

13

14

15

THE WITNESS: I'm not an expert on Australian

conditions. I only testified there about American conditions.

That.'s why I was asked. to come over.

MR. SHERMAN: Mr. Abram, is there anything in the

record relating to the quantity of returns in Australia?

Because, as I recall, there was testimony from -- it may have

been Mr. Cornyn, it. may have been Mr. Solomon -- somebody

who said that, in Australia, they'e essentially one-way

sales. There are some very limited returns, but. that'

very rare.

17

18

19

20

21

22

MR. ABRAM: I don'. want your testimony. I'l
take the Australian report, Mr. Sherman, but. I will state

categorically that, in Australia, the royalty is paid on all
goods manufactured.

BY MR. ABRAM:

g. And do you know that, Mr. Gortikov?

k No I don
23

24

25

g. You don'? Do you know, sir, that other than your-

self, so far as I know, no one told the Australian proceedings

c8ccuzate Mepozfing Co., inc.
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that the 5 percent. rate was excessive? Do you know that?

A. No.

Q. Do you know that Mr. Hayes never obj ected to a

5 percent rate, in Australia?

A. No, I don'.
Q. On all goods manufactured?

A. No, I don'.

( 

10

12

13

Q. Do you know that, before the Tribunal convened,,

at the instance of the Attorney General, because he felt
the rate was inequitable, that. AREA, your counterpart, had

made a claim that the 5 percent rate should be reduced?

Did you know that?

A. Well, as I recall, the Australian position, and I

think what I was responding to, was that the rate was

15

17

18

19

20

21

23

24

25

applied against this extraordinarily large sales tax, creating

income to publishers and composers on a sales -- on a grow-

ing sales tax component, and it. was in that context that I

felt that that. was an unfair condition, and that I was

responding to

Q. Well, sticking

A. Just please let me finish. I was in no position

to know -- it was on that factor that. I was commenting.

Q. Now, sir, you went over at Mr. Hayes'uggestion.

Now, do you know that AREA, through Mr. Hayes, and I pre-

sume its distinguished counsel, abandon its original claim

accurate Mego'iay Co., inc.
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for a reduction in the 5 percent rate?

k No, I don'.
Q. And the Tribunal so stated? Are you familiar

with the fact that tbe Tribunal went. on to state, "The fact

that no attempt has been made by the record manufacturers

to obtain any allowance or deduction from the 5 percent

statutory royalty is strong indication that. the'rate was

not regarded as in any way excessive."

Do you know that?

10 A. You'e using me to introduce Australian informa-

tj on

12

13

Q. I'm asking you, did you know that?

A. -- I don't know. I keep telling you, I'm not. an

14

15

16

17

18

19

20

21

22

23

24

25

expert. on the Australian situation.

Q. You read the report, didn't you?

k No, I didn'. read. that report. I scanned my parts

of it.
Q. Your parts of the report.? What are your parts?

A. I mean my parts of tbe transcript.

Q. You have never seen the report of the inquiry

of tbe Copyright Tribunal into the royalty payable in respect.

of records

A. Yes, and I haven'. read it.
Q. You never opened this book'?

A. I didn't say that.

accurate MePoztiny Co., inc.
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Q. Have you looked at it'?

69

I said I'e never had that total report.

Q, Have you looked at. it, sir?

A. I would. say this -- I'e barely looked at it. My

information has come on the result, that's all -- on what.

was the result of the Tribunal deliberation.

g. What was the result?

A. An increase.

10

Q To what--

A. I'm not, sure of this -- I think it was 6.75 if it
was applied to sales tax, seven point something if--

12

13

14

15

17

18

19

20

21

22

23

24

25

g, Seven point, nine, if not, applied to sales tax.
Yes.

g, Seven point. nine, not. applied to sales tax, is
pretty close to the 8 percent of the BIEM rate, isn't it?

A. A very tiny market, don't forget that, and when

multiplied times units sold, it yields a very modest amount

of money on each product that ih sold. It's a different.

market.

g. Could I ask you whether or not this singer/song-
writer is known in Australia as a native product? Is there
such a product. in Australia?

A. I didn't understand your question.

g, Well, what. I really mean is, does Australia have

native, indigenous singer/songwriters?

cAccuvate cAepoxfiny Co., inc.
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A. I don't -- well, the Bee Gees, for example, are

singer/songwriters, and they are emerged from Australia.

Q. I see.

A. So I presume they do. I think testimony was

5
entered here by Mr. Dwyer the other day -- I think he com-

mented on--

Q. And may I ask you, also, whether or not. Olivia

Newton John is an Australian?
8

A. Yes.

10
Q. Rather popular in the United States?

A. Yes.

12
Q. And do you know a group called the Seekers?

A. Yes.

Q. Australian'

A. Yes.

16

17

Q. These are singer/songwriters, aren't they?

A. I don'. know if Olivia Newton John writes her own

material. I don', think so.

19

20

21

Q. Now, Mr. Gortikov, while you were in England,

sir, appearing before the Francis Tribunal, do you recall

being asked the following question by Mr. Kempster:

"Nonetheless, Congress apparently raised the statutory
22 royalty rate, we think, by just over 37 percent," and your
23 answer, "That. is correct." Do you recall that?
24

A. I don't recall it.
25

a4ccumfe cAepozfiny Co., Dna.
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10

12

13

14

16

17

18

19

20

21

22

23

24

25

71

g. And then being asked, "And in the course of the

hearings and travails of the bill, did you see a copy of the

report of the Register of Copyrights on the general revi-

sion of the United States copyright law, dated May, 1965?"

Do you recall being asked that'?

A. No, I don'.
g. And do you recall Mr. Kempster saying, "Sir, I

want to know whether you still have copies of the entry."

They were put in on day second, almost. the beginning of the

day, and the Chairman said, "What is it called again?"

And then Mr. Kempster said, "The report. of the Register

of Copyrights on the general revision of the United States

copyright law, dated May, 1965, page 58."

Now, you recall, while you were on the stand,

the Tribunal -- the Francis inquiry, whatever is its official

name, was handed a copy of the report of the Register of

Copyrights? Do you recall that?

No, I don', but. if it.'s there, it. happened.

g, And do you recall it. being read, as follows -- that

is, from the Register of Copyrights in the United States,
"As we see it, the statutory rate should be at the high end

of a range within which parties can negotiate, now and in

the future, with actual payment, of a rate that reflects
market. value at. that. time. It should not. be so high,

however, as to make it economically impractical for record

cAceutate cAegottil2g Co., Sac.
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producers to invoke the compulsory licenses if negotiations

fail."

10

12

13

15

16

17

18

19

20

21

22

Did you see the report. at that time you were

asked, and do you recall your answer, "No, I did not. I

was aware of the argument." Do you recall that?

A. Yes. I'm aware of your having said it, but notice

that. the Register of Copyright. had said, "A rate that

reflects the market. value at that time," which is another way

of saying, under existing economic conditions, isn't it?
g. Mr. Gortikov, I would like, if I might, sir, to

ask you a series of questions. Do you agree that. we are

experiencing, at this time, a double-digit inflation?

A. Yes.

g. Are you familiar with the fact that, as of last
night, we were informed on the national news that the infla-
tion rate is greater than had been anticipated a month

earlier, something in the neighborhood of ll to 12 percent

this year?

A. No, I didn't see that.

Q Do you have any argument with Mr. Nathan's point

that the 2-3/4 cent rate of 1976 was, at the time he

testified, worth only two cents? Do you want to contest

that?
23

24

25

A. No.

Q. Do you contest that the best. informed opinion in

crfccuxate Mepozfiny Co., inc.
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A. That's right.

g. Do you contest. that, if it grows, not by the pre-

4 sent figures of ll or 12 percent, or last year's rate, in the

teens, but. at the modest rate of 7.5 percent. annually, that.

2-3/4 cents, by 1976 (sic), will be worth only 1.2 percent?

COMMISSIONER JAMES: What year?

NR. ABRAN: 19S7 -- will be worth only 1.2 cents?

THE WITNESS: It depends on what that rate is

10
multiplied by as to what it really is worth in terms of

volume--
11

BY MR. ABRAM:

i  13

15

16

17

18

19

20

21

22

23

24

25

Q Sir, I didn'

A. -- and what. conditions prevail in terms of infla-

tionary impact on the other side, on the copyright user, as

well as the copyright owner.

Q. Mr. Gortikov, I'l try again.

NR. ABRAN: Would you read him the question?

(The record was read back by the reporter.)

THE WITNESS: If that's mathematics, yes, just like

the inflation on this album here would have made the price

of this tune, of a record, maybe $ 40 today, if we go just

by the line of thinking and reasoning that you are pursuing

right now -- a sterile, isolated kind of approach.
I

BY NR. ABRAN:

cA'ccurafe cAepo~finy Co., inc.
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Q. Sir, I just. asked you whether it would be worth

1.2 cents, assuming that. modest inflation rates -- supposing

we got it under control at 7.5 percent, the rate of 2-3/4

cents per song, established by Congress in the legislation

of 1976, will be worth, by 1987, only 1.2 cents per song.

Now, that's correct, isn't it?
A. Okay.

10

12

13

14

Q Now, you have described yourself, sir, several

times in your previous appearance before this Tribunal, as

a man with a social conscience. Do you really believe that

if, by 1987, that 2-3/4 cents, for which you urge retention

by this Tribunal, is worth 1.2 cents or less, that that

would be fair and equitable?

A. My social conscience is broad enough to include

all parties, not. just the isolated numerical rate. You have
15

16

17

to look at the impact. on the industry, and you also have

to look at what this Tribunal is keyed to do, which is to

arrive at a royalty rate under existing economic conditions

19

20

21

22

23

24

25

Sir--
A. — on both sides.

Q. If that figure is worth 1.2 cents, or conceivably

if inflation continues it's worth less than a penny per

song by 1987, is it your contention that, by that. time, the

volume of records will be so great that the amount of total
income to the copyright owners will be sufficient to make the

cA ccuzate cAepovfiny Co., Dna.
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arrangement palatable, as a matter of conscience?
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A. I don't know, Nr. Abram, and neither do you. And

you can't project. that that will happen any more than I

can ~

Q. Well

10

A. And any more than, in looking backwards, we would

have multiplied the original two cents in 1909, as Dr.

Rinfret said, to 18 cents today. Certainly, if you were sit-
ting in this chair in 1909, and you had your way, it. would

be 18 cents and something today, which would have given

a huge price, an inordinately large selling price to the

(  
12

13

14

15

16

17

18

19

20

21

22

23

24

25

consumer.

Q. Of course.

A. So I can't project what effect that will have.

Q. Well, of course, there would be no problem with

respect to these adjustments if we had a percentage, would

there?

Sure.

Q. Now, sir, I want to see if I understand you. I

really want to have a dialogue on this point.. If that

rate, by 1987, has eroded -- let's take it to one cent per

record, which is quite conceivable, or less than one cent.

per record, which is quite possible, and you have argued

for the fairness of that rate, under reasonable -- I'l ask

you how the copyright. owners and songwriters of America will

accurate cJ@Pozting Co., Size.
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be ectuitably treated? Is it. because you predict a huge

increase in the sales of the records, and therefore an in-

crease in their gross volume by 1987?

A. I can't knowledgeably predict any change. I just
don'. know what the change will be, any more than you will.

But. if we look backwards, and if we trust. history, then

we look backwards to constant. growth, despite downturns.

g. All right. Well

A. So we know, certainly, that. there are technolo-

10 gical changes

g. What has that

' 12

13

14

15

k Please listen when I 'm talking -- that there are

technological changes that. are coming onstream, that could

have significant. upward impacts on the income.

g. Well, here's what I'm trying to get to, Mr.

16
Gortikov

17

18

19

20

21

22

23

24

25

A. But. your thesis is right, if you isolate only to

that. one sentence, as you phrased it, then Doomsday vill
happen.

g. Let me see if I -- go ahead, I'm sorry. Doomsday

will happen?

Yes.

g. To whom?

A. To the publishers and composers -- if it's only

on that, if they have no other income that rises.

cAccuzafe Mego''finy Co., inc.
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77

g. Now, let's see where we stand. We now know we

have inflation. Do you argue, RIAA wants flat 2-3/4 cents?

Now, if the 2-3/4 cents equals -- let's just use the figure

one cent, by 1978, I mean '87, either of two things can

happen.

One, to use your word, Doomsday. If -- Doomsday

to whom, to copyright owners and songwriters, if the

record industry does not grow.

MR. SHERMAN: No, he didn't say that. He said'ithall the inflation, it would be Doomsday.

MR. ABRAM: Well, let me ask him -- let me ask

12

13

him.

BY MR. ABRAM:

14

16

17

19

20

21

22

23

24

25

g. If the record industry does not grow, and we have

the same volume that we have now, and the rate is now one

cent, what happens to the copyright owners and. songwriters?

A. They get less income.

g. They get. a lot less income, don'. they?

A. If that isolateddcondition prevails

g. All right.

A. -- then your conjecture is right.

g. All right. Now, the other possibility

MR. SHERMAN: You'e not going to leave that on

the chart, that Doomsday, are you?

MR. ABRAM: You can repair it. I'e had to repair

cAccuzate cAePoz'tiny Co., inc.
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your charts, Mr. Sherman.

78

BY MR. ABRAM:

g. Now, the other possibility is that the boom in

the record industry -- that's the other possibility, right?

That's right?

(Indicated yes.)

 

 

10

12

13

14

15

16

17

18

19

20

21

22

23

25

g. Now, if there is a boom in the record industry,

then all of your fears with respect. to price sensitivity

and the disastrous effects of a 6 percent rate would have

been proved fortunately wrong; right?

k Well, it need not. necessarily be a boom. That.

is not the only

g. Well, if a boom happens.

It. might be gradual growth and change, as there

has been since it started.

g. Well, now, let.'s see. If the rate, sir
You'e certainly stayed. above the inflationary

rate all this time.

g. Now, just a minute, sir. Let's do a little bit
of projecting, as this Tribunal must, because it

A. May I add a third entity onto your chart?

g. Well, I'm going to get a new piece of paper so we

can both do some work, maybe, if I can find. it. I'm making

backward progress here? Well, this will works

Now, sir, let's be clear. Let's say that inflation

cAccurate Mepotting Co., inc.
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is such -- and I'm using this only because it's quite pos-

sible, in fact., it. may be even probable, as the economists

tell us -- inflation continues, so that. mathematically, that.

2-3/4 cents is reduced so that it becomes one-third of

that.. In other words, inflation has eroded, I don't know

whether it's 9/10 of a cent, or whatever it is -- in order

to get the same income, money in the hand, the songwriters,

from mechanical royalties, must expect three times the

volume of 1976 sales, to come out with the equivalent. money,

j. s that 1 z.ght 7

A. Yeah, but you'e dealing with a hypothetical

that. in a pure sense is true, but, there is nothing in past.

history to show that. that happened. In 1987, there's a

third possibility that can happen, instead of this Doomsday

in 1987 that you'e talking about.. The third possibility

is that. the Copyright Royalty Tribunal will meet., as

Congress in its infinite wisdom has prescribed, and. set. a

new rate that. reflects fairness for all parties under exist.—

ing economic conditions, as it's prescribed to do.

What we'e supposed to do here is to see that

a fair, reasonable rate is set. now under existing economic

conditions. Neither you nor I are skillful enough to

project what is going to happen in '87, let alone '81 or '82.

g. Well, I have had your testimony, and I'm satisfied.

Now, Nr. Gortikov, I'd like now to deal with

cAcuraie MePozting Co., inc.
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another fact -- factor, I should say, and that. has to do

with the question of the snapshot which was discussed on

the 19th, sir, at page 10, and. you, I think, told Commis-

sioner Coulter, I believe it. was -- do you remember using the

word "snapshot."? I may have my page reference wrong

A. Yes.

10

g. And you told him that, of that snapshot, which is

apparently what you are arguing for, you told Commissioner

Coulter that. inflation should be a part. of that. snapshot,

right?

k Yes.

12

13

14

15

16

18

19

20

21

22

23

24

25

g. And I asked you, in your previous appearance, whethe

or not. that snapshot should be, in your judgment, as of

January 1, 1980, or December 31, and you weren'0 willing to

hazard a guess as to that.

Now, I would like to go a little further exploring

this concept, or metaphor, of a snapshot, and ask you whe-

ther or not. the good first quarter, as reported by the

largest record company, Columbia, should be a part of that.

snapshot'? Should that. be a part of it?
A.

Yes .

g. Should the Australian ruling, which is very recent,

dealing with a market which is either the fifth or sixth

largest. in the world, and containing some of the principal

performers and songwriters in the United States market,

cAccuraje cAePatfiny Co., inc.
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should that. be part. of the snapshot?

A. No.

Q. Shouldn't be?

A. Not. any more than we were really considered by the

Tribunal--

g. But you went. over there to be considered, didn',

you?

A. Yes.

10

Q. All right, sir. Should the report of the Francis

Tribunal be a part of that snapshot, where you also went?

A. No.

12

13

14

15

16

17

Q You were there, and they granted a 6-1/4 cent,

didn't they?

A. Sir, they granted no change, as I recall.

Q. It was 6-1/4 before they started?

A. Well, they refused to grant. an increase. That

was what they did.

Q. Sir, I asked you, was it 6-1/4 before they began

19

20

21

22

23

24

25

their--
A. And 6-1/4 after.

Q. All I asked you — believe me, sir, all I asked

you was, was it 6-l/4 before the inquiry met?

A. Yes, and after.

Q. All right.
NR. SHERMAN: Nr. Abram, your question was, they

cAccavate Mepocfiny Co., Snab.
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granted a 6-1/4 percent--

82

THE WITNESS: They didn't grant anything.

BY MR. ABRAM:

Q. Should the raging success in the BIEM area, which

constitutes almost half of the volume of the world, at. 8

6
percent, be a part of that snapshot?

A. What do you mean, the raging success?

Q. Well, the market in BIEN has expanded enormously

since BIEM was established.
9

A. Because of BIEM?
10

Q. I didn't say that.

12

13

15

16

17

19

20

21

22

A. Well, what. do you mean, the .market in BIEN? Do

you mean the market -- the various European countries?

Q. I'l do it step by step and inch by inch, if I

have to. I asked you, sir, whether or not the market

covered by the BIEM negotiations constitutes approximately

half of the world volume of records sold?

A. Well, it's my understanding that. all the markets

outside the U. S., in aggregate, comes to about half of the

world business.

Q. And BIEM constitutes

A. I don't know what percent the BIEN countries are

of that half.

24

25

Q. Now, I'l ask you whether the BIEN rate, negotiated

amongst. free negotiators -- something that Mr. Justice

cAccurafe cAepoc'finy Co., inc.
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St. John and the Australian Tribunal referred to in their

report as the notational bargaining, n-o-t-a-t-i-o-n-a-l.

I'l ask you whether or not. that notational bargaining

amongst. free agents has historically been at 8 percent?

A. I don't know what notational bargaining is.
Free bargaining--

A. Okay.

MR. FITZPATRICK: No, it doesn't mean that at all.
end 4

10

12

13

14

16

17

18

19
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23

24

25
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JW5-1 MR. ABRAN: I will have to go into this since you

don't know it. Let me finish this question.

~ BY MR. ABRAM:

Should this Tribunal consider as part of a snapshot.

that free agents, the record companies on the one side and the

owners and songwriters on the other have reached eight percent

in a vast area of the world by free negotiation, should, that

be considered in making this snapshot?

A. I don't see its relevance. It doesn't say in here in
10 the mandate to this Tribunal that conditions in BIEN countries
11 or any European country is part of the mandate to be included.

It isn'0 on your chart here that it be included as a signifi-
13 cant part of the rate. My concept of snapshot which you intro-
14 duced in your question to me basically is -- and I phrased it

not frivolously the other day -- when I said with angle lens, I

said generally look at. 1980, that. I interpret that as being

existing economic conditions.

I was trying to say glance back and glance forward

but basically existing economic conditions in the snapshot

20 means a focus, a focus for this Tribunal on current conditions.

21 That's the essential focus.

22 Should the Tribunal consider the results in another

23 English-speaking Tribunal headed by a Justice of their high

court in which Mr. Dwyer who came by virtue of his friendship

with you here to talk--

cAccuxate cAepoxtiny Co., inc.
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He did not come by virtue of his friendship with me

and knock that. off, please.

.Did -- for whatever reason he came -- he came, he

saw you before he came here. Now, should the Australian Tribunal

and its result form a part. of the picture which is to be
6

snapshot?

Q

You asked me that already and I answered no.

Now, should the BIEN countries which comprise so
9 large a markeh and have reached a result by free negotiation be

10 part of a snapshot?

You asked me that also and I also answered no

because it's not in the statutes

Now sir, I'l ask you whether or not the waste in

the record industry in this country which has been testified to

copiously be a part of that snapshot?

16 I don't characterize it as "waste" as you do in a

broad accusatory way. It is an effort. that can result in waste.

When a record company, for example, decides on an aggressive

returns policy to its customers -- are you listening?

20

21

Yes, I'm listening.
-- decides on an aggressive returns policy to its

customers as a device to catalyze business and then business

23 does not. result and therefore wasteful production is a byproduct,

24 that is not a premeditated wasteful act. It is a studied, con-

sidered marketing effort that. did not turn out right. If it

c&ccuzate cAepovtiny Co., inc
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5-3 had turned out right, the publishers as well as the record

companies would have been beneficiaries of the act.

Sir, we have had so much testimony and I don'0 want

to go back and try. to fish it out. because I think you will

recall i'. about the return excess return policies which have

been brought under restraint. hopefully by the industry as a

result of a self-curative process. Are you familiar with that.

fact?

(  
10

12

13

14

15

16

17

Not with how you characterize it because you don'

know the industry and I do. And that is a simplistic and dis-

torted way to characterize it.
Well, have they changed their return policies?

Yes.

g. Should the fact that they have had a policy in 1979

which many of them found to be disadvantageous and which has

been corrected be part of the snapshot? That's all I'm asking.

Existing economic conditions, then yes, as well as

19

20

21

22

23

24

25

the conditions which impel that. change in returns policy which

was a price resistant consumer response to selling.

Mr. Gortikov, should the fact that the singer-

songwriter is so major a part of the current phenonomen and not

subject. to the price control for reasons of the statutes

coverage be a part. of the Tribunal's snapshot?

You mean because of the fact. that the singer-

songwriter is so handsome that he'd be considered in the
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5-4 snapshot? Yes.

I didn'. ask you--

I answered it, though.

No. I asked you a different. question and you didn'.

10

answer my question.. I'l go back to my question.

MR. SHERMAN: You'e building an assumption into your

question and either you should separate them out. clearly or let
him answer as he will. But you can'. build assumptions

COMMISSIONER JAMES: Do you want. it read back?

MR. SHERMAN: He is going to rephrase it.

(  
12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. ABRAM: I'l have it. read back.

MR. SHERMAN: Otherwise, I will object. to it. He'

building an assumption into the question and then asking for a

yes or no answer ~

MR. ABRAM: Would you read the question back, please?

(The Reporter read back the record.)

MR. SHERMAN: I object to the question in its current

form.

MR. ABRAM: I think the question is proper, Madam.

It's clear, comprehensible, and factually correct.

THE WITNESS: But it requires an assumption on my part

that I agree that. the singer-songwriter -- what. was the phrase

beyond price control, is that. what. it was? That's not. my

assumption; that's yours.

MR. ABRAM: The statute does not cover the first

cAccusate Mego''fing Co., inc.
(202) 726-3801



88

5-5 release of the singer-songwriter.

MR. SHERMAN: You didn'. say that.

10

THE WITNESS: You didn't say that at all.
MR. ABRAM: You understand that, don'. you?

THE WITNESS: No, I don'.
CHAIRMAN BURG: I am going to make it very easy. I

sustain the objection and I am going to recess for lunch until
2 o'lock.

(The hearing was adjourned for luncheon recess to

reconvene at 2 o'lock this same day at 12:25 p.m.)

end take 5)

t,  
16

17

18

19

20

21

22

23

24

25
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A F T E R N 0 0 N S E S S I 0 N

CHAIRMAN BURG: Mr. Abram, we will continue..

'XAMINATION CONTINUED (Cross)

BY MR. ABRAM:

10

12

13

14

15

16

17

19

g. Mr. Gortikov, you are a part of the leadership

structure of the RIAA and indeed its precedent. when the sub-

missiors weremade to the Committee on the Judiciary of the House

of Representatives in 1965 pertaining to the copyri'ght

provision, correct?

No, I was not. in RIAA until 1972.

You were not. there until '72?

Yes.

g. Well, did you not. play a part in the ultimate develo

ment of the act. under which this Tribunal

Not as early as 1965. I was in charge of the dis-

tribution company at. Capital at that. time.

Who was your predecessor?

Alan Livingston.

Alan Livingston?
20 Yes.

21 Where is Mr. Livingston now, sir?
22 He is no longer in the record. industry. He is in the

23 financial community.

24 g. Do you recall who your economists were who prepared

25 the data that. was submitted in '65?
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6-2JW It's the same economists company, Cambridge

Research Institute.
'That is the institute under whose auspices Doctor

Kiser who is a listed witness is employed?

Now, yes.

Now, I am looking, sir, at Exhibit 20 on Page 823 of

10

the report of the hearings on the Copyright Law Revision bill
which begins at Page 659 and I am going to show you something

at Page 823. And it appears that. at that time Mr. John Desmond

Glover did appear on behalf of the Record Industry Association

12

13

14

15

17

18

19

20

21

23

24

25

of America..Did you ever know Mrs Glover?

Yes.

Now, Mr. Glover presented what appears to me -- you

can look at it -- what appears to me to be a chart which was

prepared on behalf of your association that. stays "Statutory

copyright fee as a percentage of record company selling price

to wholesalers, 1909, 1921, 1964."

And on the basis of a two-cent then existing copy-

right fee which RIAA was fighting then to maintain, that two

cents per song, the Glover Report. from Cambridge said that in

the year 1964 the long-playing popular monaural record which

was then extant. and I guess was traditional in the industry,

was yielding 15 percent of the wholesale price which roughly

calculated would mean 7 1/2 percent. of the retail price.

Am I looking at that, exhibit correctly?
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A.

Yes, that's what it shows.

Seven-and.-a-half percent--
'Well, it shows 15 percent--
Of the wholesale which would be 7 1/2 percent of the

retail. Now„ could I have a chart, please, sir? So that's 1964;

is that right? Is that the year, 7 l/2 percent retail on LP's.

Now, do you recall Mr. Yetnikoff doing a traditional

10

dissection of the rate as a percentage of selling price? Do

you recall that?

Yes.

12

13

What happened to this 1964 year? Why did he admit

that, if you know?

14

15

A.

Q

I don't know.

He did omit. it, though, did he not?

I don'. know.

17

18

19

Well, you were in the room, weren't you?

Of course, I was in the room. I don'0 remember every-

thing that, he said.

All right. Let me just put it to you very, very
20 simply. Do you remember his ever mentioning the effective rate
21 in 1964 as being 7 1/2 percent of retail or 15 percent of

wholesale?

24

A. No, I don'.
Do you have any reason to doubt the validity of the

Cambridge study as of that time?
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6-4 Noq I don t,
Now, let's go a little further.

MR. SHERMAN: Nr. Abram, I just looked at the pre-

vious page and so the record will be clear, that is referring
5

to a monaural LP. It says so on the previous page.

MR. ABRAN: I understand. I said so.

10

MR. SHERMAN: No, you didn'.
NR. ABRAM: I distinctly said so.

CHAIRMAN BURG: He did.

COMMISSIONER JAMES: He did.

12

13

14

15

16

17

18

19

MR. ABRAM: Now, let's go a little further. That'

what he presented. I didn'. present this to him. He presented

the monaural figures, didn't he? Mr. Glover?

THE WITNESS: Oh, yes.

BY MR. ABRAN:

g. As a matter of fact, stereo, you and others have

testified, did not become the dominant feature of the industry

until when?

It was in the mid '60's.
20 All right. So.this is not quite in the mid '60's and

it's certainly not. the late '60's so that was the predominant.

mode, wasn'0 it?
23 A. Yes.

24 And that's why Nr. Glover used it, isn'. it?

Yes.
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Q Now, let's turn to Page 816 of that same report.

10

There Mr. Glover in the name of Cambridge says -- can you

stand there with me and see if I'm right --"In the case, for

example, of a $ 3.98 list price, popular monaural LP which was

discovered to typically retail at $ 2.83 an,increase in the copy--

right license fee from two to three cents per composition per

record would result in an increase of 20 cents and a retail

price to the consumer from 2.83 to $ 3.03."

Now, my question to you is this: If two cents is

the rate at that time and it, was and 12 the number of songs

and that's true as is recognized, -- equals 24 cents per album,

right, mechanical royalty as of that time on the LP., right,
13 sir?
14 Yes.

Now, if the actual price as is stated here is 2.83

.that's retail, Nr. Glover says it, 2.83 is the average retail
17 price as of that, time, then 24 cents over 2.83 I believe pro-

18 duces an effective retail rate, an effective rate expressed as

19 a percentage of retail -- you can check me out, Jim -- at 8.5

percent in 1964. Right?

22

Arithmetic, yes .

Now, I will have to ask you: Did you listen to Mr.

Yetnikoff testify with respect to the traditional rate?

24 The traditional rates vary all the time--

25 Q.
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A. Please let me finish.

Q I will ask you please respectfully. You can elabor-

ate. Answer my question: Did you listen to Mr. Yetnikoff

testify as to the traditional rate?

I listened to Mr. Yetnikoff testify as to the

traditional rate, yes.

8
else?

All right. Go ahead. Did. you want to say something

A. But the traditional rate would vary all the time, even
10

those examples that you showed me this morning from those ads
11

from the New York Times. Every time there was a bargain offered,
12 the effective historical rate changes without advertisement. So

13
you can pick prices and ads out at any point in time and get.

14 yourself a different result that will fluctuate up and down

15 depending on the mix of prices and number of tunes prevailing
16 at. a moment in time.
17

Q

A.

You can but this is Mr. Glover, isn't it?

At. a moment, in time.
19

20

21

Q. All right. '64.

At a moment in time, snapshot.

Would you tell me if you know -- if you don', tell
22 me you don'. -- why Mr. Yetnikoff who was testifying for the

23 RIAA under the supervision of your able lawyers omitted any

24 reference to this 1964 period. which was heavily documented as

25 I have demonstrated in the Glover report?
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6-7
You had ample opportunity to cross-examine Mr.

3 Yetnikoff so you' best ask him that question.

All right. You don't know. All right, sir. Mr.

Gortikov, I would like to conclude with you in a reasonable

6
period of time so my colleagues next door will be able to

7
finish if it's possible both of us today.

Are you aware that. the Australian Tribunal referred

to you by name in a.good many pages?
9

10
being examined?

No, the report

12
COMMISSIONER BRENNAN: I thought the witness testi-

fied. this morning he had not read the report so how could he

14

15

answer your question?

MR. ABRAM: He said he scanned it, sir.
COMMISSIONER BRENNAN: I suppose some of us do tend

17

18

19

20

21

22

23

24

to look for personal references.

MR. ABRAM: That's all I was trying to get to.

That's exactly my point; you have made it.
BY MR. AB RAM:

Did you know that they had referred to you?

No, I didn'.
Now, Mr. Brennan as a matter of fact on the 18th of

June -- and I'l come to that. in a moment -- questioned you

briefly with respect. to the Australian report. And I mentioned.
25 this morning a word which seemed to be a little -- it. was to me
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6-8 strange when I first. came in contact. with it called "notional

bargaining."

l  
10

12

13

15

16

17

19

20

21

22

23

24

25

The Australian Tribunal whose report you participate

in the hearings of speaks of the value of rights acquired being

tested in terms of a hypothetical bargain. And then they say,

"In our view, we must ascertain the royalty which a willing

manufacturer wouM give to a not unwilling copyright. owner

for the right. to record the work neither under any compulsion.

To arrive at. a single equitable rate, we need to postulate an

industry-wide bargain struck by the copyright. owners on the

one hand and the record manufacturers on the other."Then, -- we

get to the word "notional" -- the Tribunal in Australia

struggling with this equitable rate problem, said, "The

notional bargain approach in compulsory acquisition cases when

you'e trying to find a fair return for property seized is a

suitable model. They spoke then of the necessity to construct.

and that.'s where the word comes from -- a notional bargain."

Then the Australian Tribunal referred to the original

BIEM agreement and they mentioned, sir, that the original agree-

ment and periodic modifications to it. have been the product. of

negotiations of quite a long duration. And then they said that

that. is of great importance to them apparently in determining

what is equitable.
Now, it is stated there -- and I wonder if you dis-

agree with this --"Xn determining the weight to be given to any
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one factor or submission, the Tribunal speaking, we have found

it impossible to find any simple mathematical formula on which

to base our determination; We have had to balance the factors

and in light of all the evidence and argument. to assess where we

consider a notional bargain wouMbe struck between parties

determined to arrive at. an equitable remuneration for the

copyright owner."

And then they go on and say, "The notional bargain

10

12

13

14

15

16

17

19

20

21

22

23

24

25

would be negotiated against. a background of the private interests

of the party. However, in addition to those private interests

the public interests must be taken into account. both in terms

of encouragement, of creative activity, and accessibility to

records'o
you feel that's a fair way of approaching the

compulsory license rate?

I don't know enough to know whether it's fair but.

what you said about the notional bargain that they did construct

for a long duration as you phrased it had a result. of increasing

the rate 35 percent over its former level. That. 35 percent

bears an unusual similarity to the 37 1/2 percent that. our Con-

gress introduced not so long ago above -- long prevailing since

1909 two-cent rate ard.the Austrlian notional bargain constructed

for a long duration comes up to about the same level of increase

andit too had apparently survived since about 1912.

The difference between what you pose and what we
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6-10 have in this situation -- and I'm sorry -- the difference be-

tween the notional bargain and our Tribunal is that. here our

law sets forth a series of much more structured criteria under

which our rate has been set.. So the term "notional bargain"

isn'0 mentioned in our law.

It.'s not mentioned in their law either. As a matter

of fact,, their law requires that there be an equitable rate.

And ours a reasonable rate.

10

0. Well, I think the words are similar; Now, in any

event I now want to turn -- well, have you finished with the

12

13

14

quest.ion?

Yes.

Now sir, I would like to turn to a question that

15

16

17

18

19

Commissioner Brennan put to you. Could you enlighten us as to

financial information that was made available to the Australian

Tribunal by both publishers and record companies?

Are you aware of the fact, sir, that the Australian

Tribunal had subpoena powers?

Yes.

20 Are you aware of the fact. that the Tribunal using
21

22

23

24

25

those powers stated, "It. is apparent that the publishing

industry does not require a substantial investment of capital.

No ratio of profit. to issued capital -- that. is for the pub-

lishing industry -- would be mingled."

Are you aware that they found that?
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No, I'm not. I don't see how they could say it

3
wouldn'. be meaningful when it would be if the input .of capital

is so miniscule andtbe yield therefore would be so high, how
4

could that be not relevant.
5

Q Well, Mr. Mason made the point. very clear that it'

10

like the profits on the furniture and typewriters of Arnold

Porter but. in any event. I'm just asking you whether or not you

know that tbe Australian Tribunal having tbe information by

subpoena powers reached that conclusion. And your answer is you

didn'0 know they reached that conclusion?

12

13

Well, I don't know what. that. has to do with subpoena

powers anyway.

14

15

A.

All right. Please.

Okay.

16

17

18

19

NR. SHERMAN: Nr. Abram, if I might make a statement.

If in fact. you are simply going to be reading into the record

all of the evidence you want from the Australian proceeding and

simply using as a pretext for doing so, asking him whether he

knows about it, then he should at least be given tbe opportunity
20 to comment on what you'e reading.
21

MR. ABRAN: Nr. Sherman, I am going to finish now with
22 one small question of great import if I may do so.
23 BY MR. ABRAM:

24 In answer to Commissioner Brennan, you have not. been

able, I suppose, to tell us what the financials of the Australian
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2
record companies produced in terms of return -- though he

3
didn't put. it this way -- on net equity. You don'. know the

result of that, do you?
4

I don't know it nor do I remember if Mr. Brennan

asked me that specifically.

Commissioner Brennan, I quoted .what he said. Could

you enlighten us as to the financial information that was made
8

available by the publishers and record companies? And I said, he

10
didn't ask you that specific question but now I'm going to ask

you the question.

12

13

14

15

16

17

18

19

Can you tell us the return on net equity of any

record company in the United States for the years 1973 through,

say i 77?

No, I can'.
Can you tell us the return on net equity of all the

record companies or any segment of the record companies combined

for those years?

No, I can'.
Can you tell me what you would regard, sir, as an

20 expert of the industry and also the respected chief executive
21 officer of one of our large companies, Capital, what you would

22 as a fair return on net equity for a record manufacturer?
23

24

I'm not expert in that.

While you were the Chief Executive Officer of Capital,

what were the returns that you felt would have been equitable
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6-13 and fair on that equity?
2

It would have been great if it was 20 percent.

'Great if it had been 20 percent?

Yes.

Sir, I'l ask you whether or not. you know that the

10

return on net equity of the Australian record companies as

found by that respected Tribunal for 1973 was 105 percent; for

'74, 101 percent; for '75, 78 percent; for '76, back up to 110

percent; and for 1977 70 percent?

It doesn't surprise me one bit. And do you know why?

12

13

16

17

Let me tell you why. The reason is because most of the record

companies in Australia barring the one major pure Australian

company, Festival Records, most of them are branches of

foreign companies and most of their sales relate to foreign

originated. product.

For example, let's take CBS Records., Australia. CBS

Records Australia specializes in reproducing and selling CBS

18 originated recordings in America. Therefore, all the risks, all
19 the costs are made here. Sure, they press them there, sure,
20 they have a plant there. But. therefore, they don't have the

investment, the risk borne there locally that the place of

origin of those recordings has.
23 So it would not. surprise me at all if their return

on equity is that high yield because of that peculiar nature of

their recording industry.
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Sir, may I ask you whether or not that. on all
product. that. is manufactured in Australia the Australian

3

mechanical 'oyalty rate is payable?
4

I don't know. Wait a minute. The Australian royalty

rate

Is it payable at. the American rate or the Australian

rat.e?

The Australian rate.

10

All right. So the return on that. equity is after

the paying of the higher Australian rate; is that correct?

12

13

14

15

16

17

18

19

That doesn't have anything to

I didn'. ask you -- I asked you whether it's true.

Is that true?

I presume it. is. I don't know the facts of how it'
constructed.

Mr. Gortikov, are you aware of the fact. that the

claim was made in Australia that. only 20 percent of the product.

makes a profit?

No. I don'. recall that.
20

0. That is approximately the percentage that makes a

21 profit. in this country according to the testimony that. has been

given here; is that correct?
23 That's right..
24 Nowg sj.r

25 I don'. know whether that in Australia means
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6-15 Australian-originated product. or whether it also means foreign
2

product. I just don't know that.
3

'Now, Mr. Gortikov, may I ask you whether -- we all
agree, I'm sure -- that the Australian market is less than the

5

American market. Am I right. about that?

Yes.

So the opportunities for sales would be proportion-

ately less?

10
.Yes.

So therefore, the return on ecIuity has to be a

return on equity in a smaller market than the American market;
12

is that, right?

14

A. Yes, but. the raw material, that. which they have to

sell, comes in at. negligible or at zero cost.

16

17

18

19

Areyou aware of the fact, sir, that the Australian
I

Tribunal heard testimony about. a vigorous recording industry in

Australia? 1'm cot speaking of bringing in foreign masters.

They produce their own; do they not?

I think Mr. Dwyer testified the other day it was a

20 modest percent. of their total sales. I would have to look and

see what it is.
22

Q. But it is a fact that they do make and record

records in Australia?
24 Yes.

25 It is either the fifth, I forget, or sixth largest
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6-16 market in the world; is it not?

I honestly don't know that.

Now, I want. to turn if I might, Mr. Gortikov, to

something you told Commissioner Coulter with respect to list
price. On the

Excuse me. May I get. my text there in my briefcase?

Sure, sure.

10

Okay.

Commissioner Coulter at the bottom of Page 18

What date?

12

13

14

15

The 19th. Speaking of the list price, you had said,

"Back to the United States. There are rumblings here and there

that. the list price has outlived its purpose and some system

should be substituted, for it."
Commissioner Coulter said, "I understand but. it'

17

18

19

20

still a fairly current practice."

And you replied, "It is a current practice and a

total prevailing practice."

Now, that testimony is accurately recorded here, is it
not?

21 Yes. And the fact is true.
22

23

24

All right. Now, I would. then turn, sir, if I might,

to your testimony on Page 127 of the 18th and there we dealt

with a ctuestion from Commissioner Brennan.

25 "Is it your testimony -- the Commissioner asked
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that the percentage formula is not. working in other countries

3
and you answered, "No, no, not. at all."

And then you went on to explain. But did you tell
him, "No, no, not at all"?

5

Neaning that it is working in other countries.

Exactly, all right.

I also said there's a desire on the part of record

industries in some of those countries to move away from that.

10
But youwent. on. But yousaid, "No, no, not. at all."

Is that right?

Yes.

13

14

15

16

17

18

Now as a matter of fact, in answer to a question

from Commissioner Garcia, you made a point.

What page, please?

Page 39 on the 19th. And you spoke of the suggested

list price as being a device that enables them -- I guess the

retailers -= to have an imagery to their customers that they'e
offering a bargain. Do you recall saying that?

Yes.
20 That's an advantage to sales, isn't it, one that was

21 confirmed by Nr. Solomon as a matter of fact?
22

A. Yes.

23
Q. Now, I would like in the context of the questions I

24 put--
25 It's an advantage to sales but mainly it is an
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6-18 advantage to the multi-product retailer, the one who is selling
2

sheets and nylon hose because it gives him a low price image
3

and this ih what the mass merchandisers mainly have found in
4

that use of list prices.

Q Not an advantage to Nr. Solomon who doesn't sell
hose.

No.

Q. It doesn't help him at. all. It's not an advantage to

10

Sam Goode either to say--
It is an advantage, excuse me. I mean, it is an

12

13

14

15

advantage to retailers but it is primarily the advantage to the

multi-product. seller.
In other words, it's not a real advantage to Liberty

and to Goode and to Tower

16

A. No one who buys records and I presume you don', no

17

18

one who buys records knows--

Don'. presume that.

that there is a list price. No regular buyer of
19 records know that there is a list price that. he is getting a

20 bargain on anymore. Nobody ever pays list price for records.
21 Now, the testimony you gave Commissioner Garcia is

correctly recorded then.
23 Yes.

24 As of that date, right?
25 Yes.
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6-19 Now, on this totally prevailing practice, it is a

fact, sir, that to change it would create some enormous

disruptions in this industry, wouldn't it?

Yes.

In fact, the royalties of the artists are computed

on it, right?

Yes and no. Mr. Yetnikoff told you, for example, or

10

CBS does not. pay its artists fees, does not. pay its artists on

list price, it. pays its artists primarily on wholesale price.

Well, some variant. of price is the basis on which

12

13

14

artist royalties are computed?

Yes.

And most of the companies do it on retail; is that

not true'?
15 Yes.
16

17

All right. The compensation of independent producers

traditionally is stated as a percentage of retail; is it. not?

It would be stated the same basis as the artist.

20

21

22

23

royalty, whether it.'s wholesale or retail but mostly retail.
g. Now sir, if I may come around I would like to show

you what I believe to be an agreement. that you would have some

familiarity with, a phonograph record trust agreement. Do you

know what it is, sir?
24 Yes, I do ~

Do you help negotiate that?
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6-20 I monitor negotiations. I don't negotiate.

Q What. do you mean by "monitoring"?

I sit in.

A.

Who is it. negotiated between?

The American Federation of Musicians and the signa-

10

tories to the contract which are -- any signatory who chooses

to sit. there. In recording companies, there are usually about

l5 representatives of recording companies negotiating with the

American Federation of Musicians simultaneously but, separately

they are sitting as individual representatives of their

12

13

14

companies.

A.

It's sort of an industry-wide agreement?

Well, it turns out, to be, yes.

What. are the revenues which come into the phonograph

15 record. trust agreement designed to be used for, sir?
16 They'e designed to be used to fund free concerts

17 open to the public in every state and hundreds and hundreds of

18 cities and villages throughout the United States employing at

scalerates live musicians, concerts in the park, concerts open

to the public on the Fourth of July, for example. This began

way back in the Petrillo days and it's designed -- its thesis

is that the phonograph record displaced employment of live

musicians.

24 And to compensate for that, the musicians bargained

25 away from the record companies a payment on each record sold„
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that, payment. being used to fund these free concerts and to give

employment to help compensate for the presumed loss of employ-

ment occasioned. by the introduction of phonographs.

So it's a union industry arrangement?

Yes'ow,

monies are paid into this fund by the record

companies?

Yes.

10

p, And am I correct that, the payment. to the trustee

shall be computed as follows: . 6 percent. of the manufacturer '

suggested retail price of each record when such price does not.

exceed $ 3.79?

14
For records where the manufacturer suggested retail

price exceeds$ 3.79, .58 percent of the manufacturer's suggested

retail price and then it goes on and deals with variations"?

18

19

But. it's calculated on retail, suggested retail

price; is that correct?
20

21

That's right.

And always has been to your knowledge, hasn't it?
22 Yes.

23 This agreement, by the way, is l975 but. that phase

24 of it. would still be applicable today, wouldn'. it?
25 There was a subsequent newer agreement but the rates
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7-2 remain unchanged.

g. All right. Now, sir, I turn to -- I would like that

introduced in evidence, Madam Chairman.

I next turn to the American Federation of Musicians,

phonograph record label agreements, special payments fund of

the same year.

Could you tell me what that is?

Yes. That's identical language in the sense of the

10

12

13

15

16

17

18

19

20

21

22

23

24

rate calculation. It's also approximately six-tenths of one

percent of the retail list price.

But this six-tenths of one percent, that is, the

monies yielded from it, are going into what is called a special

payments fund administered by the American Federation of

Musicians. And these monies are shared by recording musicians

only in pro rate proportion to their employment on recording

dates over a given span of time, say, for a year.

So it's an adjunct to their earnings, to their per

hour scale earnings but it emerges from these sales of record-

ings. The amount yielded in each case is the same but the

distribution is for different purposes.

This one, recording musicians, this one to part.-time

musicians wherever a union local in Tallahassee wants to spend

its money for a concert in the park, that's who gets the

benefit.
25 But the money is drawn from the sale of records at
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7-.3 list price?
2

Correct.

Q. Mow, on tbe second agreement which is the one

entitled "Phonograph Record Label Agreement," in addition to
5

10

12

13

14

15

16

17

18

the percentages calculated as you have indicated, I'l ask you

if you would to look at Page 2 wherein I read the following,

Paragraph 4, "Following the execution of this agreement, the

company -- that's the record company, I assume -- shall promptly

furnish to the Federation -- that's American Federation of

Musicians -- upon request a copy of all companies, record

catalogues, and a schedule of its manufactured suggested retail
prices for each record in the catalogues and thereafter from

time to time a schedule listing all amendments and additions

thereto as and when established."

And that is, I assume, part of the agreement, still ir.

full force and effect?

Yes.

Now, Mr. Gortikov, you would, I suppose, in view of
19 the huge edifice that bas been erected on this retail list
20 price concept agree with me that the deliberate abandonment of
21 what you have described. as the total prevailing practice would

be very disruptive of an enormous number of arrangements in

this industry?
24 A. Yes.

25 MR. ABRAM: Madam Chairman, I think that this concludes
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CHAIRMAN BURG: Thank you, sire

MR. ZUCKERMAN: Madam Chairman, we did refer to a

10

12

13

14

number of documents. I do have copies here of the written sub-

mission of Mr. Gortikov in Australia, the transcript of his

testimony in Australia, and also the transcript of his testi-

mony in England. I can provide those to the Tribunal now, if
you would like, or if you would prefer we can wait a submission

of all the exhibits at. one time, whatever your preference is.

CHAIRMAN BURG: It doesn', matter. It they'e here

now, you can give us those. I guess if they'e here, give them

to us. What are we going to do with the record?

MR. ABRAM: Madam Chairman, I would say that. if we

were to give you all these documents from time to time, you

15 would be as laden as we are.
16

MR. ZUCKERMAN: Unlike Mr. Yetnikoff, we will intro-
17 duce these into the record.
18 CHAIRMAN BURG: I presume Mr. Sherman or Mr.

19 Fitzpatrick
20 MR. ABRAM: He won'. even let. us open it..

21 MR. SHE%/IM This is the real returns problem

because Mr. Sherman advised. us that this LP is going to be

returned by Arnold & Porter to the distributors from whence it.

24 came.

25 But.'at. any rate, I think we can just put, on to the
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,Z-.5 record and we don't have to do it with Mr. Gortikov's testimony

3
that the back of the LP refers to "the brilliant score" by

Marvin Hamlisch and I think that Mr. Sherman and I are in

agreement that. tbe reference to the score is one way of indica-
5

ting that the music was written for the movie.

THE WITNESS: Score in a film sense is music start to

finish, however, for tbe entire film.

MR. ZUCKERNAN: That's correct.

10

12

13

14

15

16

17

18

19

THE WITNESS: Not just for a tune.

MR. ZUCKERNAN: Which is also another way of saying

that Marvin Hamlisch had written not only the song "The Way We

Were" but the other songs used in the movie for tbe movie.

THE WITNESS: I don't know that. He wrote tbe score.

It may not have included every tune. I just don't know.

MR. DEUTSCH: Madam Chairman, are we ready?

CHAIRMAN BURG: Yes, sir.
MR. DEUTSCH: Fine.

CROSS EXAMINATION

BY MR. DEUTSCH:

20
g. Mr. Gortikov, referring back to some portions of

21 your direct testimony on June 18, 1980, on Page 21 you were

22 discussing with your counsel the enactment of the compulsory

license. And you stated that the enactment and the rate allowed

the songwriter a monopoly in the mechanical reproduction of

his tunes.
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Nr. Gortikov, you don't really believe that this law

gave the songwriter a monopoly in terms of the mechanical

recording of these tunes, do you?
4

A. What do you mean, the mechanical recording of his

tunes?

10

12

13

Q. I'm not discussing the entire copyright law. I'm

only discussing the section which deals with mechanical

reproduction. And we have averted to a monopoly in tbe mechani-

cal reproduction of his tunes.

I'm limiting this then to the phonograph recording

and asking, you don't really believe that the law gave tbe

songwriter a monopoly over his tunes, that is, monopolistic

control over his tunes'?

A. Not after it's first. recorded. He has a monopoly

16

17

18

until it is first recorded.

That's ephemeral, isn't it'?

I don't know what that means.

g. Let me explain. Xt's true that. no one can take it.

away from him, of course. Until the first recording he bas
20 nothing worth anything. It's the first. recording that only
21 gives him the access to this vast. market that we'e been dis-

cussing here from which he earns income. Until that moment, be

has a monopoly which is worthless.23

24
A. Unless he chooses other modes of exposing his music

other than recording.
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7-7 Yes, but we'e discussing it only in terms of the

compulsory license and what I'm saying to you is as distin-

guished, let us say, from OPEC which we might. say is a mono-
4

polist in that it controls the source of supply and the price

10

which it can charge and it. can shift that depending upon the

supply, we don't have that quality in the songwriter.

A. No.. His monopoly prevails only until it is first
recorded or until he gives that monopoly over to a publisher

as he gives away his

g. I'm not discussing his publisher here. I'm only
11

discussing his rights to his copyright insofar as the mechani-
12

13

cal reproduction is concerned. I think we can see that there is

no monopolistic control left in the songwriter which is worth

anything in terms of an economic return.
15

16

17

A. Are you asking me to agree with that?

I'm asking you to agree or not. agree.

MR. SHERMAN: Are you talking about after or before
18 the compulsory license?
19 MR. DEUTSCH: I'e made it clear what I'm talking

about.

THE WITNESS: Give it to me again, please. I'm

confused.

23 BY MR. DEUTSCH:

24 Q. As a practical, economic weapon in terms of what

25 you have called the songwriter has a monopoly in the mechanical
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7-8 reproduction of these tunes. And what I'm saying to you is:
There is no practical economic monopoly in the songwriter

because once the song is recorded anyone can perform it in a
4

mechanical reproduction and the rate is pre-determined as to
5

what. they are going to have to pay until he gives someone the

right to do the recording, it's a worthless right.
7

I agree it is the recording thatmakes the song come

10

12

alive and get its monetary value and. that it is rather worth-

less until — it's the sound recording and the investment. and.

technological contribution and cost and risk undertaken in

behalf of that. composition to make it come alive and have worth.

13
Q Right,. As a mechanical reproduction.

As a record.

Q. Yes, that's what we'e talking about. here. On Page
15

24 of your testimony that. day, you say that. on first.-line
16

products -- the question was asked: "Is there a difference
17

between the statutory rate and the rate that. is included in
18

voluntary licenses?"
19

And you say that it was consistently the statutory
20 rate. That's your -- the rate paid on first. line products con-
21 sistently is the statutory rate.
22 Yes.

23 I would like to ask you whether the RIAA has ev'er

done any studies prior to 1976 indicating what the statutory

rate was paid in any number of cases of first-line product?
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7-9 I would have to

Excuse me, the actual rate paid as distinguished from

the statutory. In other words, I'm asking you to tell me

whether you have done any studies which would have indicated
5

prior to l976 what rates record compaaies were paying for the

mechanical reproduction of musical compositions?

A. I personally don't know. I'd have to refer to

counsel to see if that--

10
A.

No, I'm asking you of your own--

I don't know.

You have no--
12 I can't remember whether our '75 report contained

any of that or not.
14 On Page 29 of that same day, Mr. Gortikov, we dis-

cussed the fact that, bargaining is not stipulated in your

Bible sitting to your right there as one of the objectives of

the statute, that there are 40,000 licenses issued. a year and

that it would be totally impractical to negotiate these 40,000

19 licenses.

20 Now, just. bear with me for a moment. There are 260„

21 as I compute it, working days in a year and,260 divided by

40,000 gives you approximately 154 licenses per day if we went

23 out to take this block of licenses and to spread it out over the

24 course of a year.

25 And then I would further divide it by the 52 companies
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7-10 which you have listed here as companies which are represented
2

by RIAA and undoubtedly there are more.
3

And I can see that they don't all license the same

10

number of records. But even at that level, we are talking about

negotiating 2.96 licenses a day which does not seem to me, Mr.

Gortikov, to be an insuperable number and I question whether

anyone has done a study in the record industry to determine the

cost. of this kind of negotiation based on a company use of

mechanical reproduction.

A. Your mathematics certainly make perfect sense. I

don't think it works that way in a practical way, though,
12

because so many recordings are made before the license can even
13

be applied for.
14

Some songs, as has been testified here, are even
15

composed literally during a recording session. So it would be
16 an impractical supposition to actually apply your logical
17 extrapolation of those facts. So I can't disagree with your
18 facts.
19 I can't conceive based. on my own experience and the

testimony of other witnesses that it could work that way,

really.
22 Q. And indeed, based upon what you just said in your

testimony it would seem to me that perhaps the figure is even

24 lower because we have had vast. testimony here that particularly

where we deal with the singer-songwriter who represents in your
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10

opinion the vast bulk of the industry, those contracts are

negotiated and signed years before the recording occurs. They

may be guarantees of one, two, or three albums over a particular

period of time.

And I believe there was testimony that the album

rate is even set in those contracts. So we could eliminate

from the entire perspective of all these 40,000 licenses all of

these licenses which are governed by an overall contract in-

volving a singer-songwriter and, indeed, may come down to far

less than the 2.96 licenses that I'm discussing.

12
Q

Very possibly could happen.

Nr. Gortikov, there has been abundant testimony bere
13 concerning what you consider to be the effect of the mechanical
14 rate by producing larger gross revenue in terms of mechanicals,

which as you say, is paid to perhaps a handful of successful

writers, writer-performers.
17 In tbe second volume of Doctor Rinfret's survey--

do you happen to have a copy of that around?

19

20

No, I don'.
I'l read it to you then. Question 41 was Royalties

21 from Record Sales. The question was: "Please estimate the per-

22 centage of your income received from the following sources in

23 the past five years. Do not include income from investments,

24 real estate, or other non-music sources."

25 And going down the list of what we call our regular
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7-12

10

members, those are people who have had songs recorded before,

we find in answer to this question approximately 65 percent. of

these people had at least one or more songs recorded during

that. past year and 35 percent did not have any songs recorded.

Are the 65 percent, Mr. Gortikov, entitled to receive a higher

royalty rate even though they'e not. a writer-performer?

Each one of those people who had a song recorded and

who was not. a writer-performer would have benefited from any

increase in the mechanical rate. We are dealing here with a

determination as to setting a reasonable royalty rate for those

people.

13

14

15

16

17

18

19

20

21

22

23

24

25

Do you think those individuals are entitled to a

higher royalty even though they are not. garnering 80 percent of

theincome from the industry according to your figures?

Well, I can't judge whet her they'e entitled to a

reasonable rate based on the language of the law. But again, as

we pointed out, if they were given ten times the rate and so

many of those people who recorded one song it. wouldn't benefit

them but a slight amount..

Yet at. the same time because every songwriter gets

painted. with the same brush, it would trigger the expenditure

if your proposal, the composer's proposal of an 8 percent in-

crease, it. would trigger a monumental payment out. to relatively

a few number of recipients hardly benefitting the mass to which

you'e alluding right now and have a catastrophic result on an
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7-13 industry in your effort to try to save these people who are
2

unfortunately not. skillful enough to get. their recordings,
3

enough recordings made in a year to yield a proper kind of

living for them.

But where in the statute does it say that the rate

is not a rate which is applied on an individual basis but

rather you must take into account the totality of the sums paid

to the people who are receiving this income?

10

A. No. It doesn't say that per se. So we'e at the

12

13

14

position between -- the two of us here — do we therefore, does

this Tribunal therefore arrive at a rate predicated on the

poorest of the poor songwriters to better his condition or on

the richest. of the rich songwriters to better his?

I posit another alternative, that. the rate is based
15

on the record .rather than the value of the songwriter in terms
16 of the dollar in his pocket or the dollars in her pocket.
17 Let me ask you this question: You have stated that
18 it is the song that lives on rather than the performer. YOu

19 mentioned as you were driving in the car and Mr. Yetnikoff has

expressed a similar consideration.
21 Whathappens to these performers when they are no

longer hit performers to CBS and WEA? Do they go back to washing

dishes, Mr. Gortikov?

24 I think it. will probably vary all over the lot. Some

will be able still to perform in clubs and personal appearances
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at more modest incomes than perhaps they enjoyed when they were

hit recording artists. I have no facts to tell you what happens

And some will possibly remain songwriters living

only off the income they receive from their records which may

continue to be sold?

Anything is possible.

That's right. And they will no longer be in that

10

group that you continue to refer to as the top 20 percent?

Right.

12

13

14

16

17

18

19

Mr. Gortikov, on Page 59 of your testimony

Still the same day?

June 18th. You stated in answer to a question that

sound recordings are responsible for yielding other income

and if these sound recordings were undertaken by first, of all
the investment of the recording company via the risk of the

record company by promotional efforts, et cetera, they should

be heeded in determining the mechanical royalty rate.

Where in the statute does it. discuss other sources

20

21

of income for a songwriter in terms of what. is a reasonable

royalty rate?

22 It doesn't specifically discuss that at. all. It
23 talks about a fair return for creative work. If the creative

work is a song -- and if the only possibility for the song to

25 come alive is the sound recording which you acknowledge yourself
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7-15 when you started questioning me, and if that creation of the

sound recording then triggers various kinds of income sources

tracable only to the sound recording such as performance

income. And if that performance income is somewhere under

9200 million which is far more than the mechanical income, it
stands to reason that that should be a consideration in my

judgment in assessing the rate paid on mechanical royalty in

the first place.

10

12

13

14

15

Therefore, would it be incumbent upon this Tribunal

in making a determination as to the reasonable royalty rate to

receive the annual figures from ASCAP, BMI, and SESAC and

determine whether as royalty income goes up and performance

income possibly goes down that. they must. shift that also?

Must shift. what?

Shift their determination of the reasonable royalty
16 rate because now for reasons which we don'. presently know, the
17 proceeds from ASCAP and BMI drop by 50 percent.
18 Yes.

19 That would be then one of the determinations to be

made by this Tribunal?

21 A. If this Tribunal were sitting annually and each year

they were

23

24

But. they'e not.

Let me finish. -- were sitting each year to review

25 these changes in ASCAP and the balance between mechanical income

accurate cJCepotfiny Co., inc.
(202) 726-3801



124

7-16r'nd performance income, then what you say might. be true but

they don'. They sit. in this case now and again in seven years.

So they have to determine the conditions that. prevail under

existing economic conditions. So they have to pick a time in

which they make such judgment. They don'. have the joy of doing

this every year.

We'e been through that examination already, haven'.

we, as to what. this time period is going to be?

10

Right.

When CRI, Cambridge Research, furnished information

13

15

to this Tribunal, albeit wholly inadequate, on the revenues

which they are receiving, did they include in that. information

any of the proceeds received by record companies from their

music publishing subsidiaries?

No.

17

18

19

20

21

Don't you think that's just as relevant as the

ASCAP income might be in your consideration to a songwriter?

It's not related to the sound recording.

How do you, know?

You mean the mechanical royalty income?

In listing the mechanical royalty income of a record

22

23

24

company, I asked whether CRI was asked to furnish any informat-

tion regarding their music publishing income from those

mechanical royalties.
25 That could be a flaw. But in the case of a company
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7-l 7 like Polygram, for example, what you'e asking is that Polygram

Records uses Chappell music income because it's owned by the

same company. Is that what. you'e saying'?

0. In response to your statement. that. all sources of

income should be considered what. I'm saying therefore it. would

seem to me that. the record company should be furnishing us with

the income they receive from thei r music publishing affiliates
and subsidiaries in terms of their overall profit picture.

10

12

13

14

15

16

17

That. could be true. That could be a flaw. It will

vary company to company. For example, I would judge that in the

case of Polygram which has the huge Chappell publishing sub-

sidiary, my guess is that there's no publishing income floming

to Polygram or Polydor or Phonogram Records whereas CBS which

has a more modest sized publishing company -- that is, under the

same record company umbrella -- might have a different. case ~

So you won't find a uniform application of your

principle but your principle could be right.
18 Would you be prepared to ask CRI to furnish such

19 information to this Tribunal?

20

21

CRI I 'm pretty sure does not. have publishing income.

Obviously because they weren't asked to secure it.
22

23

But. they could be asked to secure it from the parent company who

owns publishing subsidiaries.

24 The contact wasn't with the parent corporation. For

25 example, the contact. wasn'. to Polygram which owns Chappell so
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7-18 it wouldn'. be within the purview of Cambridge Research to
2

3
get Chappell's income

You mean to say that would be impossible for them?

I mean, these are owned by record company parents, aren't they?
5

Mo. Polygram is not totally a record company, for

example. It is a holding corporation that bas record companies

and. a major publishing company as an example.

But we would have to determine in each instance then

10

which publishing subsidiary belongs to which parent, correct?

A. Yes.

12

13

14

15

And. then if we found that. the parent. was a record

company which also owned tbe publishing subsidiary, we'6 have

no problem of getting that information.

I think you'd have a distinct problem, especially in

an adversary situation like this where you'e asking something
16 that could be detrimental to the .interest of your clients.
17

18

Q. Yes, you mentioned that before--
You'e asking a recording company, a holding company,

19 to come up with information to aid tbe record company adversary
20 in this proceeding to the possible detriment of the songwriter
21 client of their publishing enterprise and that. is wby this arms

length arrangement between these divisions seems to prevail and

prevail rather successfully.
24 And. I would think you would want to insure that.

cleavage.
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You try to explain to me because I have been unable

to figure out how my clients would be disserved by these com-
3

panies furnishing this information on their publishing
4

subsidiaries.
5

All right. Let me take a hypothetical. Let's say that.

the furnishing of the information--

What information?

A. Information on publishing company sales and profits.

12

13

15

16

17

18

Let's say that the furnishing of that. information could be

helpful to the case here of the recording companies because

it. would show that. even more bases here for positions favorable

to our side.

Let's say then that we took Warner Brothers which--

or Warner Communications which owns the world's largest pub-

lishing company, Warner Music, and also maybe the second

largest record company, the Warner-Atlantic-Elektra group of

record companies.

Because of the mathematics involved it. would probablp
19 be better to the bottom-line profit of the total corporation

for a decison here that favors the recording company component

of Warner Communications. There's probably more money to be

saved or gained by the recording company in a favorable position

to the recording company component of that corporation than to

the publishing company.

25 That's all conjecture, though, isn't it?
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7-20
No ~

I mean, you'e not giving us any information upon

which we can base a rational judgment. You'e just creating a

hypothetical and. saying this may be the effect of it. What I'm

saying is I assure you my clients are willing to take the risk

as to what is discovered if you can secure--

If you'e so willing to take the risk, why don'

you come up with the data'?

10 data

Because I don'. have it. We'e given you all of the

12 can get it.
13

Those to whom you have signed away your rights to

Excuse me. The songwriters have given you all the
14 data in exactly the format that this Tribunal requested which

is more than CRI did in many cases. So please don'. press me on

data from our clients because it. has been furnished in

accordance with their request.

end 7

19

20

21

22

23

24

25

cAccurate cAepottiny Co., inc.
(202) 726-380/



bd-8-1
NR. DEUTSCH: I wish to let the record reflect

l29

that,, in discussing question number 41 with Nr. Gortikov,

question number 41 relates to income for the last five years

from mechanical royalties, and. the statement should have

been that. at, least 1 percent or more had income from

mechanical royalties during the past five years, and it. was

not the number of recordings that. we were referring to at.

all, it. was royalties from record. sales.

BY NR. DEUTSCH:

10
Q. If we could go back to the testimony of Marvin

Hamlisch, do you by any chance have that?

(Indicated no. )
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Q. You attended -- I know RIAA seems to be disappointe

that. Marvin couldn't be here for the hearings, and therefore

they questioned him in his absence, in any event. So,

in order to put. the matter in perspective, do you remember

who he appeared with at. that hearing -- what other song-

writer he appeared with?

A. I think Eubie Blake was the one who

Q. That's correct, he's the one he appeared with.

And do you remember his stating to the House Committee that,

he and Eubie had one important thing in common, in terms

of the record industry'? Let me refresh your recollection

that. he said Eubie, who the panel may know, at that time,

was about 92 or 93 years old, and Narvin, who's in his

cAccumte Mepotfiny C'o., inc.
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1 thirties, were both each receiving a two-cent royalty on

their records, and that was true when Eubie began and it. was

3 true when Marvin began.

It has been testified that "The Way We Were" came

from a -- was it, a Columbia picture, the motion picture?

A. I don't know.

g, The album that we have over here is what is known

as a soundtrack album, is that correct?

A. Yes.

(, 

10
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g. And how is a soundtrack album created,- Nr. Gortikov?

A. What. do you mean?

g. Does the record company go in and record, de novo,

everything that is in the motion picture?

A. No, it is usually taken right out, of the record-

ing made during the time of the motion picture production.

g, Right, and they make a deal, don't they, with

the motion picture company, whereby they secure, either for

a dollar sum and/or a royalty, the actual master tape of

the sound recordings?

A. It's not that simple. In this case, here, for

example, Barbra Streisand is under exclusive recording--

has an exclusive recording contract with CBS Records,

then no motion picture company could release a soundtrack of

her recorded voice without working an arrangement with CBS

Records that holds the basic contractual right.

&Accurate cAegcmtiny Co., inc.
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A. So, therefore, an arrangement has to be worked

131

3 out among al 1 parties invo lved that is equitable .

g. That's right, but it does not. require the vast

enterprise of a recording company to record from the ground

6
up, this entire record which is going to be released. That'

already been done for them, isn'. that. correct?

A. Usually not, unless the record company partici-

pates in the investment.
9

10
g. Unless -- you mean, if they'e a part, of the

investment. in the motion picture?

A. Yes.

13
g. Right, which is not so in this case, as far as we

know?
14

A. Not in this case, I wouldn'. think.

17

18
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g. Right, and do you remember Marvin testifying to

the fact. that "The Way We Were" was his first big hit?

A. I don'5 recall that it. was his first.
g. Well, I'l refresh your recollection. He said

it was the first, and at that. time possibly the only

song, in which he had sold one million records. The single,

I believe, is what. he was referring to -- and I believe
22

he also testified to the Committee that as a result of that
23

huge hit, and waiting for the money to come in, he earned
24

25

a grand total of $ 5,000.

accurate cRepotfiny Co., inc.
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It was to that. that. I took exception in my testimony.

Q. Right.

A. But that was the end of his statement, virtually.

Q. Exactly.

A. And. he failed to give proper awareness to the

Congress, in that case, that there was several albums that

emerged from that, perhaps hundreds of cover records and

performance royalties, and there were a host of incomes

10

12

13

14

Q. Performance royalties?

A. Performance royalties.

Q. For whom?

A. For Marvin Hamlisch.

Qt From Barbra Streisand?

L From Barbra Streisand's recording of Marvin Ham-

lisch's tune.

16

17

Q. He was not the performer on that.

A. Performance royalties. You know what a performance

royalty is?

19

20
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Q. You'e talking about ASCAP, BMI, and SESAC ~

A. I'm talking about. a performance royalty.

Q. Performance income.

A. Yes.

Q. For performing rights.

A. Exactly.

Q. Yes.

cAccuvate cReportiny Co., inc.
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A. So, he neglected to inform the Congress, and left

an erroneous impression. It was to that that I took excep-

tion, and it was to that. that. I was trying to straighten

out. the record.. It was that to which the young lady counsel

here the other day alluded to, and 'she was talking about as

many as 250 covers of a given title. So it wasn't a $ 5,000

income, which was the lingering impression that was left.

Q. Were all those recordings released at. the time

Marvin gave his testimony?

A. No, but many were.

Q. You don't know how many, do you?

A. No, but many of the key ones were -- the key albums

were.

Q. Which ones were those, the key albums?

The Barbra Streisand and the soundtrack.

Q. We know the Barbra Streisand one was.

k But he didn'. talk about. it..

That.'s what. he was testifying to.

k No, he only talked about the single.

Okay, what. about. the 33 other record albums and

l8 tapes he would have -- over what period of time were

those released?

A. A long period of time. They'e the ones that are

curre11tly out.

Q. You have no idea as to what kind of mechanicals

occur'afe cJVepottiny Co., inc.
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A. No, I don'.
g. And you don't know if they were licensed at the

statutory rate either, do you?

A. No, I don'.

Q Right, and can you tell us what. the record compa-

nies made on the original soundtrack album?
7

A. No, I don'.

e
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g. You have no idea?

A. No, I don'.
g. On page 85 of your examination on June 18, in

response to a question concerning the validity of any kind

of percentage, you said it's unfair for tbe composers and

publishers to be paid on tbe basis that. is predicated.--

I'm sorry, whether it's list or wholesale is irrelevant — on

the price of a recording, when most. of these components

of that. price of the recording are not. ascribable at all to

anything the publishers or composers do.

Is that your -- that. remains your position, is
that right, Nr. Gortikov?

A. Yes.

g. You have testified before the Tribunal of your

support for a performance royalty bill in front of Congress,

is that correct?

A. Yes.

a4ccuxate cAepottiny Co., inc.
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Q. What additional work are any of those people going

2
to do, which has not already been done and embodied in a

3
record, which would entitle them to that stinking one percent.

royalty?

A. Additional work?

g. Yes, additional work.

10
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A. No more additional work, but what they are

deprived of right now is income from the use of their record-

ings. Your constituents get income from the use of those

recordings, for the airplay, say, over a radio station.

The performer and the record company gets nothing from that

use at all, yet it is their copyrighted work as well.

g. I'm not arguing as to whether they are or are not

entitled. What I'm saying is, what additional work are they

doing, other than the recording which was originally made

and sold, and for which they are being paid, in accordance

with their contract -- what. additional work will they be

doing to justify their getting the 1 percent?

A. No more additional work than the songwriter does

additional work when his recording earns performance royal-
20 ties.
21

22

23

24

25

Q. Exactly right. That's exactly my point -- that

the work is already done, in both Cases, and all we'e

discussing is an equitable statutory royalty rate, not the

fact that someone is required to do additional work in order

cAcuvate cAepoxtiny Co., dna.
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A. It's not related to work at all. It's related to

profit. from the commercial use of a copyrighted asset.

g, You were talking about the price of a recording,

when most of these components of that price are not ascribable

to anything at all that. publishers or composers do. And
6

I am saying to you that if you receive the 1 percent royalty,
7

what has been done has already been done, just as in the
8

case of the mechanical record, for which the writer is
9

10

12

14

entitled. to receive, according to us, a percentage royalty.

A. You'e losing me. I'm talking here about the

validity of using the list price as a basis for a percentile

royalty.

g. A percentage, because you'e saying the writer

is not doing anything more -- his work has been done.

16

17

18
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A. No, I didn'. say that. at all. I'm saying it'
I

because of the components of that. base, the components

of the price have nothing at. all -- I go on — in the para-

graph that you didn'. read, I said--

Q Yes?

A. That price is an aggregate of recording costs,

 manufacturing costs, distribution factors, the level of
22 which and the nature of which have nothing at. all to do with
23 having been shaped or influenced by a composer or a publisher
24 or a song.
25

cAccuvate cReportiny Co., inc.
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g, Or indeed a songwriter.

A. It's nothing--

g. Excuse me, or indeed a performer. The recording

costs and manufacturing and the distribution have also

nothing to do with the person who sings that. song on the

record.

A. No, be has a lot more to do with it, because he'

tbe one that's making investment in some of that.
8

10'2
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Q. What investment is he making, Mr. Gortikov?

A. In the recording.

g. What kind of investment?

A. Hi s investment. is in the recorded performance.

He has to fund -- out of bis royalties, he has to fund

the recording costs.

g. Well, which testimony has been given that in many

cases, even initial recording artists get advances of

920,000

A. Yes.

g. -- plus possible spending money--

A. Yes.

g. Plus the record company is contributing all of the

costs of recording.

A. There's one way he can avoid paying it back at

all, and that's not. to have any sales.

g. That's right, and that's true of the songwriter,

crfccucate cAepottiny Co., inc.
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too. If he doesn'. write a song, he doesn'. have to worry

about earning any money from those songs. But, in terms of

3 comparative risks, we 'e talking about a songwriter getting

advances up front, versus the composer -- I'm sorry, the

recording artist, up front, receiving an advance, versus

the composer. I hardly think we can equate those two risks
6

together.
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A. I just find your logic a little convoluted, in

trying to Mickey-Mouse the performance royalty and the

list price and the list price all together -- it's beyond me.

I couldn't answer your question right now any more.

Q. Would you have any idea how many records must be

sold for a writer to earn $ 20,000 in mechanical royalties?

A. No, but. it's easily figured.

g. There has been testimony here of the possibility

of abandonment of the list price. In fact, you have given

testimony this afternoon with Mr. Abram. There are

many contracts in this business which require payment of the

retail list price as a basis for the computation of a royalty

to a performing artist and. to a producer. How do you plan

to renegotiate all of those contracts, if you decide to

go off the retail list price?

A. I don'. I mean, that's not within my purview.

Those record companies that. do predicate certain payments

on list price now, and trade discounts on the list price,

cAccuxate cAepottiny Co., inc.
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are going to have to undergo a wholesale change in method-

ology, and would have to come to some arrangement with each

artist, or let each artist's contract run out. There would

probably be a transitional period, if an artist. were unwil-

ling to change.

Q. Wouldn'0 they have to close down most major

record companies because of this, as Mr. Cornyn said? I

believe he testified that this would create havoc, and they

may have to close down their business?

10 A. I don't know whether he said that. I can't -- I

would have to check back in the testimony.

12 Q Do you think there's any reason to believe

13
these producers and recording artists would agree to change

the basis of a firm contract, which has been negotiated over14
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many months?

A. It depends on what it was changed to. We have

had testimony that CBS, for example, pays on a wholesale,

whereas Company X will pay on the retail list.
COMMISSIONER JAMES: It's the other way around.

Warner pays on--
THE WITNESS: I'm sorry.

COMMISSIONER JAMES: Warner pays on the wholesale.

THE WITNESS: No, CBS. CBS pays on the wholesale.

Mr. Yetnikoff testified to that.. So CBS pays on the whole-

sale. That. doesn't mean its artists, on the sale of a given

cAccurafe Meporfiny Co., inc.
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album, may earn less money than a Warners artist. It
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just has to do with variations of the base and the percentile

factor.

BY MR. DEUTSCH:

Q. So therefore you'e going to have to convince the

6
people with whom the record companies have contracted, that

7
they'e going to be coming out no less equitably than they

8
were before.
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A. Yes, a record company would have to do that, right.

g. And is there any reason to believe that, if this

Tribunal should establish a percentage royalty, and, you

should go off the retail and, go onto the wholesale, that. it
would be impossible to convince a publisher of the same

thing'

A. Convince a publisher'

Q. A publisher whom you'e paying 6 percent. of the

retail list. price to, and now you'e abandoned it -- that.

he's going to come out. the same as the recording artist,
based upon the information that's going to be supplied

once the retail list price is abandoned.

A. You mean, could they do this for the publisher

as well as for the recording artist? Is that your question?

Q. Yes.

A. Yes, I'm sure they could.

Q. I would like to go back into one last matter with

cAccurafe cRepotfiny Co., inc.
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you. We can concede, can we not, that. the 1976 Copyright

Act., in dealing with these hearings, has nothing to do with

the first. composition which is released on mechanical

recordings -- that is not covered by the provisions of this

Act?

A. Yes.

g. And can we also concede that. it. is not the function

10

of this Tribunal, in establishing a reasonable royalty

rate, that that. rate will only apply to the second, third,

and fourth release? Whatever decision

,k Please repeat your question.

13

14

15
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17

g. Sure. Whatever decision this Tribunal makes

will only apply to the second, third, and fourth release

of a record. It will not. apply to the initial recording of

that record.

k Of a compulsorily licensed record?

g. That.'s what they'e dealing with here, isn't it?
A. Y.es .

19
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g. We'e dealing with the compulsory license.

k Don't ignore the fact that. our reality and your

reality is that. that. rate, which has solely evolved for

that precise reason that. you state, that the industry prac-

tice is that, that is the rate that becomes the payment for

the first. recording, even under -- and all subsequent

recordings, even under voluntary licensing, even though that

cAccuvate cJVepottiny Co., inc.
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is not. the strict mandate of this Tribunal. That. is the

prevailing industry practice.

g. How do we know that?

 A. You know it..

P. I don't know it..

k You don't know that the statutory rate is the

rate, in virtually every recording that. is released?

g. Mr. Gortikov--

C 
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k Are you ignoring the testimony that's taking

place bere?

g. Let's discuss the testimony. We'e received testi-
mony as to artists'ontracts, performing artists'on-
tracts, who are also singer/songwriters'nd we received

testimony that some, say, 27-1/2 percent, or 27-1/2 cents,

or the statutory, whichever is greater. We have not

received in evidence one single contract. from this vast

group of people, who you claim represent. 80 or more percent

of the entire recording industry's major hits today, and

you are asking this Tribunal to make a decision, based

upon the lack of any evidence, regarding something which is

not even within their purview under the Act, i.e., the

first release.

A. If you'e at all in doubt, why don't you ask your

songwriters, and you'l find that my statement is accurate.

g. No, I'e asked you to produce these contracts

cAccuzafe cf2epozfiny Co., inc.
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twice. We have asked CBS and Warners to produce it, and

so far we have received nothing. Now you'e asking us to

rely upon their unsworn statements

MR. SHERMAN: No, they'e not. unsworn.

10

MR. DEUTSCH: Sorry -- the unsworn statements of

some of their people who have not testified before this

Tribunal, as to what. those contracts say. And then you'e

asking the Tribunal, in turn, to base its decision on a

policy of an industry which has nothing to do with their

obligations under this Act, which is purely to deal with the

compulsory license rate.

( 
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THE WITNESS: That's a red herring, and you know

1.t and I know 3 t.
BY MR. DEUTSCH:

g. I don't know it at. all.
A. I do.

g. If it.'s a red herring, then show me it is by pro-

ducing the samples from the major companies of these con-

tracts, which you have discussed ad infinitum, and which

presumably take into account the statutory rate. Let the

Tribunal decide for themselves, rather than me or you, as to

whether it's a red herring.

k Are you saying, then, that. the witnesses here are

lying when they say that. the statutory rate is the rate

that. is paid on first-line product?

cAccu.tate Megottiny Co., Dnc.

(202) 726-3801



bd-8-16 144

g. I am talking about those recordings which are

performed by the singer/songwriter only, and. which you say

represent, -- which Exhibit K from the Arnold and Porter

brief, these millions of royalties which are paid to these

people, which you say represent. the bulk of the industry's

income.

i  13
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A. Well, we declined to produce those documents that

you want. Wby don't you go to colleagues, the publishers,

to whom you have given your ownership of copyrights, and

ask them what they received. You have friendly access to

the information of what is actually paid -- just a moment

of what is actually paid to your colleagues, the pub-

lishers.

And you will find out. that what. I have said., and

what the witnesses have said here, is true. So if you

have this information declined from our side, you have pre-

sumably easy access to it from your side, and you will find

support, not. negation, of the position I take.

g. But there's something I don'. understand. Your

people -- your representatives have testified that the

writer/performer doesn'. go to publishers. He is his own

publisher. The 90/10 split -- so no matter how many trips
I make to these publishing offices, I'm never going to

find those contracts, because you have testified, and CBS

and WEA have testified, that they don't need the publishing

c&rrumte Meportiny C'o., Sar.
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industry.

So the contracts that. I am discussing are those

10

which deal with the writer/performer and. the first. recording,

and I say to you that all of this information which you

have given in this report here, is irrelevant, because we are

only dealing with the second recording, and it. is on the

second recording, or the third recording, that we should

have information as to what. royalties are actually paid,

because that is the only thing that. is governed by this

statute and this Tribunal.

' 
12
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A. There is no publisher witness here who has stated

that he does not have singer/songwriters within his stable,

apart. from all of those singer/songwriters that are not

within his stable. So you have ample access to the typical

singer/songwriters, if you doubt. the validity of the

sworn statements given to this Tribunal.

g. Not the sworn statements -- information gleaned

by third parties from people who are giving testimony here.

19 A. Okay.

20
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MR. DEUTSCH: I have no further questions.

MR. SHERMAN: I suggest to Mr. Deutsch that he

contact. Mr. Robinson of Chappell, ask for the Craig

Mirijanian contract, for example, which specifically says

what. Warner Brothers said it does, and the other 66 percent.

of his -- the 60 percent. he testified, of the Chappell

accurate cAePorfiny Co., inc.
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MR. DEUTSCH: I think I can pick my contracts

3 from where they rightly come .

CHAIRMAN BURG: Mr. Gortikov, how'uch did you say

-- or maybe Mr. Abram, that. this cost in its day?

THE WITNESS: There's a. little note on the right

side, in the small print, that says it. was 35 cents.
7

CHAIRMAN BURG: Well, that's right, it. does'ut
it. says something -- and that's why I'm .asking you, because

I'm confused -- it. should not be sold for less than 35
10

cents. Does that mean it can be sold for more?

12

13

THE WITNESS: I honestly don't have any knowledge

of that. particular recording, or the era, in terms of what

prices prevailed..

CHAIRMAN BURG: Did that, establish a floor or

ceiling?
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THE WITNESS: I don'. know.

MR. SHERMAN: A floor. There was a similar

clause, I believe, in the example that Mr. Yetnikoff had,

which was the resale price provision of the day, where

they said that you cannot sell it for less than

CHAIRMAN BURG: But you can sell -- in this case,

if it's for less than 35 cents, you could sell it for 40 or

45 or 50?

MR. SHERMAN: That's correct.

&Accurate cRepovtiny Co., inc.
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MR. ABRAM: Madam Chairman, may I add, since it.

vas my question, that I am in the process of trying to

buy a Volkswagen, which is in great. demand. I can assure

you that the list price of it. is more than I vill pay.

CHAIRMAN BURG: Commissioner Brennan?

COMMISSIONER. BRENNAN: Nothing.

. 
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COMMISSIONER COULTER: Mr. Gortikov, you spoke

about the reference to the profitability of the companies

in Australia, and you said it's because they basically

don't have to -- they don't sustain the risks that. the

record. companies in the United States do, that are basically

providing most of their material; and my assumption is

that the major risks that the recording companies in the

United States are providing, that the Australian companies

don'. have to sustain, is the initial recording cost.

Is that a correct assumption?

THE WITNESS: Yes, that's -- the initial record-

ing and the attendant costs, such as promotion, that go

into making a record a success.

COMMISSIONER COULTER: I see, and it's after its
success that it's imported into Australia?

THE WITNESS: For example, the Australian CBS

company is more likely to reproduce in Australia only

those CBS records originated here, that prove to be successes

here. It won'. even manufacture those that. bombed out in the

cAccurafe cAegozting Co., inc.
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COMMISSIONER COULTER: I see. Okay, so it.'s

THE WITNESS: Excuse me, Commissioner Coulter.

COMMISSIONER COULTER: Sure.

10

THE WITNESS: The same thing prevails -- that's the

reason why foreign subsidiary income, other than Australia,

is likewise higher than domestic companies, too, because

what. I just described for CBS in Australia would also pre-

vail for CBS'ubsidiary, if they have one, in France or

Germany or wherever else they can sell an English-speaking

record.

i  
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COMMISSIONER COULTER: Okay, and the attractiveness

-- my understanding of the attractiveness of this new 95.98

product. that. people have been talking about, is also due to t
fact. that. it doesn't have to bear recording costs?

THE WITNESS: The attractiveness to the

COMMISSIONER COULTER: Well, the profitability

to the recording comp any.

THE WITNESS: Right., because the record company

has probably already recovered its recording costs, its
out-of-pocket costs, on those, because they are the staples

of their catalogue.

COMMISSIONER COULTER: What. I'm trying to deter-

mine is just to what. extent the -- as far as the initial
financial burden to the record company is concerned, to what
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extent. recording costs are one of their largest financial

risks on a new release, initially?
THE WITNESS: I would say that that. is probably

10

12

the largest. single cost, the recording cost and the artist'
advance are probably the single components that represent

the greatest out-of-pocket for a given recording.

COMMISSIONER COULTER: Okay, excuse me for coming

back to this, but I think I -- in talking with Nr. Yetnikoff,

the issue on Exhibit 1, whether the recording expenses

included recouped and unrecouped, ox just unrecouped record-

ing expenses. Do you have any answer to that?

NR. PITZPATRICK: Not, yet.. We'e trying to collect

that.. Well, I think Kiser is going to talk about that.

This is Exhibit 1 of Kiser's study of the breakeven, on the

winners and losers?

COMMISSIONER COULTER: No, no, this is just. on

17

18

19

20

21

23

youx income statement. there.

NR. FITZPATRICK: Yes, Kiser is going to describe

the components of each of those line items. I thought

that.'s what. I

COMMISSIONER COULTER: Okay, fine. That's really

the extent. of my question, Nr. Gortikov. Thank you.

CHAIRMAN BURG: Commissioner James?

COMMISSIONER JAMES: Yes, one question. Ny

24 hypothetical I'e been asking everybody on the proposal,
25
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which I'm sure you have probably studied and digested

more than all of the @ther witnesses thus far -- assuming

that the proposal of a percentage rate is adopted by the

Tribunal„ and sustained by the Supreme Court, that the per-

centage rate is within our jurisdiction, what. suggestions

and/or recommendations would you offer to the Tribunal on
6

the publishers'nd songwriters'roposals for a percentage
7

rate, which would make it mora acceptable to the record
8

j.ndustry?
9

10

12'3

14

15

17

19

20

21

22

THE WITNESS: Well, because you had so consistently

asked that of preceding witnesses, I did do some

COMMISSIONER JAMES: I could have predicted that

everybody from here on would have that. answer -- I served

notice I planned to ask it. of every witness.

THE WITNESS: Okay. My suggestions would be as

follows -- first, assuming the givens that. you present--
COMMISSIONER JAMES: It's a percentage.

THE WITNESS.: Yes -- that the percentile be equi-

valent to the existing cents rate, for starters, because

we hope to have shown that the companies just can't take

any increase right. now. So that's the starter.
A second suggestion would be a packaging deduc-

tion that's tailored to the realities of the cost of the
23 package, since the songwriter is not input to the packaging,
24 he's input to the recording -- that it seems logical that there
25
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10

12

14

15

17

18

19

20

2]

22

23

24

25

151

is a deduction on the packaging, just. as there is for

every artist contract, as wells

Next, I would suggest a -- this is kind of a new

concept, a per-tune discount, possibly for tunes below the

level of ten tunes on an LP. We start off on a percentile

royalty, and. one of my major complaints about a percentile

royalty is that the record company would be forced to pay the

same number of cents per album whether there are six tunes

in that album, or whether there are 12 tunes in the album.

And that would yield an inordinate high or low figure per

composer or publisher, depending on the total number of

tunes within that album.

And also, I have complained in testimony that that

would take away a generally-prevailing right. and practice,

whereby a recording company has the right, today, to con-

trol not only the number of tunes, but. therefore, its out-of-

pocket. recording costs and its out-of-pocket mechanical

costs, in respect to a given album.

A flat. percentile rate abandons that, and causes

to pay the same amount. regardless of the number of tunes.

But in response to your question, if there were a per-tune

discount, like three cents per tune, or 2-3/4 cents per

tune, or whatever, for every tune under ten, then that. would

not take away from the record company its current. right. to

control and influence its cost factors.
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And conversely, if that is fair, it would also be

fair to charge the record company a per-tune charge, if
the number of tunes went. above ten. So I am not suggesting

only something favorable for lesser tunes, I'm suggesting

something that. would create a higher cost if there were, say,

more than ten tunes, or whatever arbitrary level you chose.

COMMISSIONER JAMES: You'e lost me a little bit.

Can you amplify on that, just that. one statement, just.

once more?

10
THE WITNESS: Okay. Let's say

COMMISSIONER JAMES: A per-tune discount. -- give me

' 12.

13

14

15

an illustration so I can visualize i'HE
WITNESS: Okay, ~ let's say that you decide,

and the Supreme Court upholds, the award of a 6 percent

discount -- excuse me, percentile royalty rate, and let.'s say

we'e dealing with an 98.98 list price album, $ 9 for simpli-

c3.ty.

18

19

20

21

22

23

24

25

COMMISSIONER JAMES: All right.

THE WITNESS: And let's say that you'e decided

no packaging deduction, so that's $ 9. Six percent. -- so

that's 54 cents that. would be required in mechanical royal-

ties on that album, whether there are six tunes or whether

there are 12 tunes.

COMMISSIONER JAMES: Right.

THE WITNESS: And it. would obviously be more,

cAccumte cAqrozfiny Co., inc.
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1 divided. by six or divided by 12, would determine how much

each composer or publisher would get. I'm saying that that

3 would be unfair -- forget whether the rate is right or not .

4 I would say that's unfair, because you would be taking

away, overnight, a right. that the record company now has.

If the record company decides,,assuming this isn'

a soundtrack, that it. needs to, because of elaborate packaging

8
or other reasons, it wants to put. nine, or eight tunes in

this album today, instead of ten tunes„ today, it can save
9

the mechanical royalties on two tunes by putting in eight
10

tunes, instead of ten tunes. It can also save the recording

12

16

17

costs'ut,
in tbe future, under your Supreme Court-

upheld decision, they could put. eight. tunes in, and yes,

they would save the recording costs of those tunis, but. they

would have to pay the -- they would get no savings that. they

now enjoy, if they chose to put. in eight. tunes, instead of

ten.

19

20

21

22

On the other hand, today, if they want to put in

14 tunes, they have to pay for 14 tunes, at the rate of 2-3/4

cents, in most. cases.

COMMISSIONER JAMES: All right,.

23

24

25
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THE WITNESS: The way to get. around this rate would

be to decide -- take a number out of the air -- that if there

were ten tunes in the hypothetical that we have here, the rate

would be 54 cents.

If there was a 2 3/4 cent. pertune discount for every

tune under ten and we put in eight. tunes, the record company

put. in eight. tunes, that's 2 times 2 3/4 cents

COMMISSIONER JAMES: Three cents.

10

12

13

14

16

18

19

20

THE WITNESS: Three cents. It would be two times

three cents or six cents less than 54 cents that it would pay.

But on the other hand, if the recording company decided for a

concept. reason it wanted 12 tunes in there, it. would not get

away with 54 cents. It would have to pay two times 3 cents

more and pay 60 cents.

COMMISSIONER JAMES: So you'e saying that one of the

suggestions as I understand it -- correct. me if I'm misinter-

preting -- one of your recommendations if we went. with a per-

centage is that. if we set. a percentage equivalent to ten tunes

which now apparently it seems to be -- and then have a varia-

tion up and down on that.
21 THE WITNESS: Correct.

22 COMMISSIONER JAMES: I'm going to back up just a

23

24

25

minute. On your packaging deduction how would you visualize

that. would be implemented?

THE WITNESS: Well, of course, I'm pretty sure but I

c&ccuzaie Mepoztiny Co., inc.
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9-2
may be wrong on this but. I think we'e had testimony on this.
I think the prevailing practice, say, with artists'ontracts
is a 10 percent. packaging deduction but I'm not. sure on this.

4

I think we'. better check with another witness or allow me to

go back and check facts on how they arrive at. the packaging
6

deduction before the artist royalty is applied right now.

But there is a deduction for packaging that prevails,

say, with most. artists'ontracts. And Mr. Tournier at. great.

10

12

13

14

15

16

17

18

length even described that over in Europe that. same thing

prevails and I'm not even sure how they have -- I think he

described a percentage of whatever their price base is, list
or sondage or whatever.

COMMISSIONER JAMES: Is the artist percentage

deducted from the contract based on actual costs?

THE WITNESS: I don'. think so in most. cases. I think

it's a flat amount for that. contract. In other words, it's the

list price.

COMMISSIONER JAMES: Counsel is waving his hand.

MR. SHERMAN: When you have an unusual package, some-

20 times -- Mr. Cornyn was describing when an artist comes in and

21 says he wants butterflies to fly out of it., in that case they'l
22 strike a separate deal on a packaging deduction where they
23 will treat that. as an advance against royalties or whatever.

But. otherwise, there's a pretty uniform packaging deduction, I

think, of 10 percent.
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(202) 726-3801



COMMISSIONER JAMES: On all
MR. SHERMAN: On most packaging, yes.

THE WITNESS: So list. price less, say, 10 percent

to create the base on which the percentile is to be applied.

And I'm suggesting likewise that there be a packaging deduction

built. in.

To go on to respond, that the price base be the

10

12

13

15

16

17

price realized by the copyright user, by the record. company.

Now, that's intricate. I'm not addressing the simplicities here

or the methodology. That. would. really be the wholesale price be

cause that is the price realized by the recording company which

is more realistic as a base than the list price would be.

And to go on with another suggestion, to take care

of some of these variations, if a given album -- inthe content

of a given album is offered at. varying prices those varying

prices predicated on technological reasons. For example, we

have this album here.
18

19

20

21

22

23

24

25

If this company were to put out an audiophile

recording of the same content. -- I described what. an audiophile

recording here was one day, it.'s a very low production, highly

supervised, high quality sound result.. And the list. price of,

say, $ 14.98 instead of $ 8.98, same content though.

The record company may not. make any more money on it..
Zt's the same content and the added price is responsive to the

added costs. When that. happens or a digital recording of the
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same content, that. the royalty be predicated on the prevailing

3
price on the regular and first-line album variation of this

package.

Now, when we sit here in 1987 there may be a whole

switch in technological mix--

COMMISSIONER JAMES: When you sit here; I don'. plan

to be here.

THE WITNESS: I don'. either. So I'm saying when that

10
happens that the price be predicated. so that it isn't $ 14.98

recording
times 6 percent for an audiophile/but it's $ 8.98 times 6

12

13

14

percent for the audiophile recording.

Further in response to your question, deleted or

cut-out albums. When deleted albums are sold on a non-return

transaction, in other words, when this title is removed from
16

CBS's catalogue, no longer available for regular sale. And they
16 .

have 100,000 units in stock and they'e selling them as
17

remainders like in the book business. We call those cut-outs.

And usually they'l be sold for somewhere between
19

60 cents and a dollar each just to try to recover their in-
20 trinsic costs. That's after all the regular sale is past and
21 they really can't peddle these at regular prices any more.
22 When that. happens, the current practicein the

industry has been that. the publishers would receive about 12

percent. of the realized price. If CBS sold this for 60 cents,

the publishers would get 12 percent of 60 cents. Nore recently,
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9-5
2

the publishers have been demanding a full statutory rate even

for cut-outs. They say they are going to do that at the time of
3

audit. They insist on that.
4

5
So back to your ctuestion. I'm saying that. when

deleted albums are sold on a non-returned transaction as

10

remainders that the royalty would be based. on the realized

price of that transaction rather than on the statutory rate,

say, whicXould be list price or whatever. Not 54 cents.

COMMISSIONER JAMES: Let me stop you again right

here. The current. practice on cut-outs again is what?

12

13

14

15

16

17

18

19

20

THE WITNESS: The current practice is that a record

company when it. found that. it's selling 200 copiesof this a

year and it. no longer pays to keep it. in its catalogue and it'
got. a big over-stock, it. will delete the album from its cata-

logue and tell its dealers, "We areno longer going to manufac-

ture this. By 90 days from now we ask that you clean your

stock under your return privilege and send whatever you have

back to us and we'l give you a credit. as we originally agreed.

After that., you can'. buy it any more at. the regular price."

When that happens, this company has, say, 50,000
21 units in stock. It has an investment, out.-of-pocket. production
22 on these 50,000 units.
23 So it will go to a promotional merchandiser who will

say, "I'l give you 60 cents apiece for them," and he in turn

may sell them back to some of those same retailers who then
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9-6 in turn will sell them to the remainder market at a dollar and

a quarter to consumers, for example. You'e seen it. perhaps

in record stores yourselves. They usually cut off the corner

or drill a hole.

10

So what happens in respect to a mechanical royalty,

the practice is that the publishers will charge the record

companies 12 percent of what the record company realized or 12

percent of 60 cents in the hypothetical.

COMMISSIONER JAMES: That's what they'e doing right
now?

THE WITNESS: That's what they have been doing except
12 that overthe past six months the Harry Fox office has been
13 warning record companies that in the future the Harry Fox office
14 intends at the time of audit to insist on full statutory y

rate, in this case, 10 times 2 3/4 cents for this album even

if they did sell it at 60 cents. Or to phrase it another way,

it would prevent a sale at 60 cents and that would cause the
18 on-going price of deleted albums instead of being, say, 60 cents,

for example, to be maybe 5 cents, for example, or whatever.

20 CHAIRMAN BURG: Mr. Berman testified to that, did he

21 not?

22

23

THE WITNESS: Yes, he did.

MR. ZUCKERMAN: Two minor corrections based on Mr.

24 Berman's testimony. One is that the 12 percent of realized price

26 is applicable to cut-out sales under a dollar for the amount
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9-7

10

12

13

realized .by the record companies under a dollar. So if there'

a cut-out sale for a dollar-and-a-half, it. has been the

position of the Harry Fox Agency that the full royalty is due.

And two, the alternative is not. as Mr. Gortikov

testified that. the Harry Fox Agency insists on the full statu-

tory royalty but obviously insists only on what the license

rate is, whether that be statutory or some other rate.

THE WITNESS: So therefore, my suggestion in response

to your basic question is: In the future that. when such

deleted albums are sold that the royalty is to be based on the

realized price, the 60 cents in this case.

COMMISSIONER JAMES: How frectuently are cut-outs

handled?

16

17

18

19

THE WITNESS: It's a big business' can't give you

COMMISSIONER JAMES: The reason I ask you this

question is because Mr. Fitzpatrick took us down to some place

in Virginia.

CHAIRMAN BURG: Capitol Recordings.

COMMISSIONER JAMES: Took us down to the back woods

20

21

22

23

and we saw just cases and cases of records thatthey were putting

back into the process that were returned. I just -- millions

of records, it looked like.

THE WITNESS: Those are not. the cut-outs of which I

24

25

speak. If a retailer today -- if this is in the active catalogue

of a company -- and a retailer today returns 100 because he is

accurate cAePortiny Co., inc.
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9-8 selling them well or he has more than he needs or he wants
2

to reduce his payables or reduce his stock, this is still a
3

good album, CBS will re-sell it the next. time it gets an order
4

from another customer for "The Way We Were." That.'s not a
5

delete or cut.-out. That.'s merely the cycling of a return.

10

12

13

14

15

COMMISSIONER JAMES: These are records where you'e

taking off the labels and putting back into the melting process.

THE WITNESS: Oh, I see, I see, no. That type of

record is never re-sold. That is merely destroyed because the

company would feel it was probably a bomb album to begin with

and they couldn'. get. 30 cents for it today on the open market

because it, was such a dog and therefore they scrapped it.
So they will take the vinyl out of the jacket and

recycle the vinyl, They scrub off the label and the basic raw

material goes back into a mix. So that's a scrap and it's not
16 relevant to the others that. I was talking about.
17

18

COMMISSIONER JAMES: I understand.

THE WITNESS: Okay. My further suggestion is that such
19

a percentile factor does .not. apply to single records. Single
20 records as has been explained here is a loser business. It. would

probably be:the death knell of singles. It.'s marginal to begin

with these days. Singles are mostly sold for promotional

purposes with the exception of the juke box market.

24 COMMISSIONER JAMES: What would you suggest for single

records?
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THE WITNESS: Some flat rate. And my last suggestion

3
in this long-winded response to you is to delay the date of

4
initiation. The Supreme Court has approved what you said, okay.

I'm saying delay the date of activating this decision.
5

First for two reasons: ONe to allow this industry to

get over its economic crisis so that it. doesn't add further
7

10

12

13

14

15

16

woes at this point in time when we know there is economic crisis.
And second, because the Supreme Court approved approach would

be terribly complex to introduce administratively in terms of

programs and procedures and processes, top to bottom at every

level of distribution affecting every contract, thatit would

allow some hiatus period and. some armistice period rather than

a sudden death where you make a decision--

COMMISSIONER JAMES: Is seven years long enough?

(Laughter.)

THE WITNESS: So that if you came to a decision in
17

November, for example, and. it called for a January initiation of
18

the change that would be probably undoable that quickly because
19

of the complexities.
20

COMMISSIONER JAMES: Let me go back to your first
21 position. You said reduce the percentage to the actual price.

a
22 You mean take the 2 and 3/4 and apply/percentage?
23 THE WITNESS: Convert it to a percentage and my reason

for that is the litany of what I have been presenting Xn my own

testimony that other witnesses have been doing, that the rate is
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10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

reasonable under existing economic conditions and because of

the various relative roles and contributions here, because the

publishers, for example, have not offered any data to the

contrary.

So therefore I say the current rate is reasonable

an d.meets your criteria that you'e mandated to and therefore

if you do the percentile and the Supreme Court approves your

act,, that the percentile be the equivalent of the 2 and. 3/4

cents, whatever that converts to.

COMMISSIONER JAMES: Your next. thing was that if you

apply it. to the wholesale price, so then actually if we use

your rationale we would have to double whatever that percentage

would be because

THE WITNESS: It would be as 2 3/4 cents is to

wholesale is what you would do.

COMMISSIONER JAMES: Oh, I see. Because the original

proposal, of course, is unsuggested retail?

THE WITNESS: Yes.

COMMISSIONER JAMES: There 's been testimony that. the

wholesale is approximately twice that amount.

THE WITNESS: If you bought my hypothet then what you

would h5ve to do is to convert 2 3/4 cents as it. relates to a

wholesale price which would make it. a higher percentile than as

2 3/4 cents relates to a retail list price.

COMMISSIONER JAMES: Play that. back one more time now?
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THE WITNESS: Okay. Let's take three cents. Let'

stick to 2 3/4. Two-and-three-fourth cents on an $ 8.98 album--

have you got your calculator -- 2 3/4 cents times 10 tunes

27 1/2 cents as to an $ 8.98 list is what percentage?

MR. SHERMAN: 3. 06 .

12

13

14

THE WITNESS: Okay. That's 3.06 percent would be the

percentile royalty if it were on a retail list. If the wholesale

price on that $ 8.98 were $ 4.00 then what would 27 1/2 percent

be to $ 4.00?

MR. SHERMAN: I got. 6.88 percent.

THE WITNESS: So it would be 6.88 percent. converted

to the wholesale example.

COMMISSIONER JAMES: 6. 6.

COMMISSIONER GARCIA: The only thing I would say
15 that according to CRI the average is 6.6.
16

THE WITNESS: Okay. How you would arrive at these
17 various bases because I'm speaking simplistically because of
18 tbe variations in wholesale within a company among various
19 levels of customers, the small retailer, the chain retailer,

the distributor, tbe rack jobber, tbe one-stop, they all have

different. prices for the same album, wholesale. And Warner

Brothers prices are different. from Columbia's wholesale prices

to those same customers. So it's a bag of snakes.

24 But again I'm trying to be responsive to the

25 hypothetical.
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10

12

13

14

15

17

18

19

20

21

22

23

24

25

COMMISSONER JAMES: I think most of your answers have

been responsive to my overall hypothetical except in one area.

This is what I really have a problem with.

If we were to convert the 2 3/4 cents to a percen-

tage, I don'. see how this would help the publishers unless

you'e saying that the wholesale price as it goes up will be

THE WITNESS: But would theoretically yield them no

more income today at all. If, on the other hand, inflation were

to increase the list. price to $ 9.98 a year from now or two

years from now, then at that time this would. then respond which

is their whole thesis of a percentile argument here.

COMMISSIONER JAMES: You don'. mean retail price now;

you mean wholesale.

THE WITNESS: I mean the wholesale but I mean the

wholesale equivalent of $ 9.98, yeah. The wholesale would go up,

too, in fact, more frequently because as has been told in

testimony here the wholesale may go up five times before a

dollar change in retail list has been triggered.

COMMISSIONER JAMES: Thank you very much.

MR. ZUCKERMAN: Excuse me. I just think it. might. be

worth noting so that. it's complete that obviously if you use a

different. suggested. retail list in figuring what. the 2 3/4 cents

is currently equal to, you get. a different percentage. I was

glad to see that. Mr. Gortikov for one time computed it, in a way

that gave the publishers the lower percentage because he wanted
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9-13 to convert it that way. Usually, I think the example that was
2

used with the 97.98 album where a 2 3/4 cents royalty comes out
3

to about 4 percent for the
4

THE WITNESS: Okay.
g/-'

COMMISSIONER WA~: What you propose, Mr. Gortikov,

10

12

13

14

15

17

18

may or may not. be easy to implement. I mean if somebody steps

to an exemption that you'e talking about, what would you

think about a percentage rate dealing with the songwriter the

same way the artist. is dealt with, that it's triggered at a

point when the record has reached the break-even point and

beginning to make a profit?

THE WITNESS: Well, that's a creative suggestion.

That. would mean then that the songwriter would not earn any-

thing here that would be injuring the numerical mass of song-

writers. I think Doctor Rinfret--
0/ZG

COMMISSIONERMVGKX7.: I was looking for something

that. is a little more tidy than all those exemptions.

MR. ZUCKERMAN: Madam Chairman, I think that I should
19 probably respond to that in two ways. One is I do not. think the
20 statute would permit that arrangement because I think that the

statute is clear that whatever royalty is set for the compul-

sory license must. be on a per song basis.
23 And I think also as we'e suggested in our examina-

tion that. on the contrary when there are voluntary arrangements

nothing would prevent. the record company from coming to the
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9-14 songwriters and publishers and offering precisely what you

suggested. And they haven't done that apparently because they
3

like to have it. at the low level that it is.
CHAIRMAN BURG: What strikes me from what all you

gentlemen are saying is it's going to end up in the courts one

way or another so it might be good to test that theory along

with some of the others. Thank you.

THE WITNESS: What Mr. Zuckerman just said is that

the statute requires a per song payment, then a percentile
10

royalty is out because we'e got a per song basis right now.
11 That's what we'e touting here is a per song basis so I agree
12

with you for the first. time today.
13

MR. SHERMAN: I can't agree, however, on the calcula-
14 tion. If you said 27 1/2 cents on $ 7.98 is four percent,
15 either my calculator needs batteries or I don't know how to do

16 . the math. I come out with 3.4 percent.
17

NR. ZUCKERMAN;.'I'm sorrry. I had figured it on 96.98,
18

$ 7.98, and 98.98 and on those three different price levels it
19 comes out to 3.4 percent. and then 3 percent. I misstated--
20 COMMISSIONER GARCIA: Just one short question to

clarify your answer to Commissioner James.

22 When you said that this -- one of your suggestions

would. be to use the percentile as 2 3/4 cents would compute to

24 the wholesale price today which is, I think, 6.6 percent.

25 Let's use that. In addition to that 6 ' you would
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9-15 also have the packaging deduction?

THE WITNESS: There would have to be some deduction

10

12

13

14

15

17

18

19

20

21

under my thesis from the -- Itook a $ 4.00 wholesale. There

would have to be some packaging deduction from the wholesale

price to create the base upon which that. is required which may

have an effect, therefore, of driving tbe 6 ' up to 7 point.

something to yield the 2 3/4 cent equivalent.

If the wholesale price is $ 4.00 and if somebody

decides that the packaging deduction is 50 cents or 10 percent.,

40 cents, so that would create a base of $ 3.60, then you'd have

to calculate what. is 27 1/2 percent as it relates to $ 3.60 to

yield your percentage you would be seeking.

COMMISSIONER GARCIA: Thank you. No further questions.

COMMISSIONER JAMES: I'e got one question. Is that.

proposal acceptable to the other side of the table? If it is,
maybe we can settle this matter and adjourn. His suggestions of

how to cd this.

COMMISSIONER GARCIA: Mr. Fitzpatrick looks stunned

back there.

MR. FITZPATRICK: This is all hypothetical. This is
after we lose in tbe Supreme Court.

22 THE WITNESS: Please, let, me reiterate though that.

23

24

my input was responsive to your hypothetical. It does not,

reflect my personal or official positions.
25 COMMISSIONER JAMES: I understand completely where
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9-15 you 'e coming from.

MR. SHERMAN: I have about a half hour of redirect,.

We can do it now or tomorrow, whichever you prefer. Now?

And if we can make it. quicker, we will.

REDIRECT EXAMINATION

BY MR. SHERMAN:

0. Mr. Gortikov, I would like to begin with a quick

10

12

13

14

15

16

17

18

point on the abandonment of suggested list price which Mr.

Deutsch referred to. You said that. the abandonment. of suggested

list price would be a major change from the way the industry

presently operates and you also told Mr. Deutsch that it would

be necessary to re-negotiate artist. contracts and. theoretically

one could also reach an agreement. with a publisher to convert

to some cents rate as well.

The question is: What, would happen in a compulsory

license situation, however, if suggested list price were

abandoned?

The compulsory license provision would have to

20

21

22

23

24

25

envision that. chaNge and be responsive to it.
The Tribunal will not, be meeting for seven years

which means that. the regulations would have to be put. in place

now for that eventuality.

I presume so.

One other quick matter. In talking about the questio

of the negotiation of 40,000 tunes and the like, Mr. Deutsch
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pointed out that many of those tunes would already be pre-
2

scheduled, so to speak, in the singer-songwriter contract. with

the recording company and therefore it wouldn't be necessary to

negotiate those tunes.
6

A. Yes.

But what. are those tunes -- at what rate are those

tunes licensed?

10
event?

I repeat, they'e virtually at the statutory rate.

So bargaining wouldn', affect. those tunes in any

12

Only at the time the contract. was set.

g. Okay. If we could turn briefly to the ads that. we

were looking at this morning. Let me first hold up this
14 beautiful reproduction, by the way, of a full-page ad. that
16 appeared in the New York Times Sunday, January 2, 1955.

16 It's labeled "The Most. Important News in the History
17

Victor
of Records." "RCA/brings you its best at new low prices. The

18 12-inch long play were up to 95.95 and now are only 93.98.

Ten-inch long play were up to $ 4.95, now only $ 2.98."

20 Does this ad have any special significance in the

history of the recording industry?

22 A. I was not in the recording industry at this time. I

have been told that this is a point in time that is historicallg.

24 a landmark in the recording industry. It started off with RCA

26 being stuck with a mountain of product, that the prevailing

accurate cAepottiny Co., inc.
(202) 726-980I



171

9-17

10

list price at the time truly was, as is acknowledged here--
these are mono -- around. $ 5.95.

But RCA was loaded and suddenly came out with this

change in policy that brought the list price on mono product.

suddenly down from $ 5.98 to $ 3.98 as a new list price. And that

caused consternation. That became the new list price in the

industry after that.

So this is basically a policy change rather than a

transient sale of the moment or a prevailing discount. policy

per se. This is RCS's -- "the most. important news in the history
11 of records." This is the time they announced that. It's kind of
12 a landmark.
13

MR. ZUCKERMAN: Mr. Sherman, since Mr. Gortikov said
14 that he didn't know but that he had been told, it might be

useful if we stated it on the record who he was told that. by.

16 THE WITNESS: That.information came from the senior

manufacturing vice president of Capitol Records, David Lawhon.

18 COMMISSIONER JAMES: I have one other question. At

the time it was 95.95, that's what all the records were being

20 sold for universally by almost all record companies?

21 THE WITNESS: I'm told that. that was the prevailing

22 price, list price on mono, but I can't answer you that. that was

23 on all records. I just don't know.

24 COMMISSIONER JAMES: At least for RCA it was. What

26 was at that time the wholesale price if you know?
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9-18 THE WITNESS: I honestly don't know but it could

have been 38 -- the trade discount of 38 percent prevailed for
3

a long, long time and. it. could have been 38 percent less than
4

that, the $ 4. 00

COMMISSIONER JAMES: Retail price?

10

THE WITNESS: 38 percent less than the list.. Wholesale

price could have been 38 percent less than the list.
COMMISSIONER JAMES: So when they dropped that from

$ 5.95 to $ 3.98, they were actually cutting into the profit of

the retailer? Right?

THE WITNESS: No, of themselves as well because if
12

they were selling -- if, this is a hypothetical too because I
13 don't know the fact, we could find this out -- if they were
14 selling these records at $ 5.95 less 38 percent -- if they were
16 selling at wholesale at $ 3.70 and they suddenly changed to a
16 . list of $ 3.98, say $ 4.00 and that would change their wholesale
17 to -- their discount off of that to 38 off of $ 3.98.
18end take 9

19

20

21

22

23

24

25

cAccuvafe cRepozfiny Co., inc.
(zoo) n6-ssoI



13 10-1
173

MR. JAMHS: If you could check that, I would

like to hand it. to another witness.

MR. SHERMAN: Mr. Abram introduced this to

prove the existence of discounting as early as 1955; you

have already testified that. this was not discounting so much

as a change in price of them.

BY MR. SHERMAN:

In fact, the 93.98 is a memorable figure in

10

this proceeding, since it is a. standard part of the derivation

of the 6 per cent. historical effective rate; isn'. that

rj ght?

12 Yes.

13 The 03.98 price is being used. 24 cents of

14

15

16

17

$ 3.98 is 6 per cent, and theoretically from 1955 to 1965

that was the prevailing price. But in fact, the prices

before 1955 vere $ 5.95. What percentage would that be of

the mechanical royalty? I will save you the trouble. 4

18 per cent.

19

20

21

22

23

Now, we are also told that. discounting was

occurring in 1955 and in these early periods because of

these ads. Let. me take out. a few samples and ask you to read

some of the lines on top; I am now looking at the New York

Times of Sunday, January 5, 1958, Liberty Music Shops;

could you read the top line here, please?

25
A It says, "Only sale of the year."
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Thank you.

Indicating that. this is a one shot thing that.

Liberty Music was just. doing on a transient. basis.

0 Does it. say how long?

This one does not.. But the Sam Goody

It. was for a year?

Not Liberty Music; even I, when I went. into the

10

12

15

16

17

18

19

20

21

22

23

25

record business in 1960, Liberty Music was a holdout on

discounting for a long time. It was in the class, an

elitist. kind. of store, on Madison Avenue in New York City.

And they sold. at list price other than sporadic sales,

they -- when you say it. is a discount store, it means that

everything in the store is a discount. It doesn't mean that

they will discount. for a promotional sale.

Q I cannot say that this sale did not. last a year.

But it. does say "Begins tomorrow, Monday, 9:00 a.m." it. does

say "We advise coming early," it says "All sales final, all

subject to prior sale" et cetera, which are not the usual

earmarks of a full-time sale.

If I refer you now to the New York Times of

Sunday, January 8, 1956, and with that. the Sam Goody ad.

Could you read this line here'?

This Sam Goody, world's largest. record dealer,

complete across the board sale, our entire inventory, 12

days only, indicating that this particular action was again
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a promotion for that point in time.

Let's look down at the Franklin Simon record sale;

could you read. the line there with respect to that sale?

"One week only."

Thank you very much. Just in terms of this

historical effective rate and this whole argument, we have

the music publishers have basically suggested that the

1955 to 1965 period. should be the point in time, considered

9 by this tribunal to establish the ideal mechanical royalty

rate level.

Do you consider the industry today to be the same

as tbe industry was in the period 1955 to 1965?

13
No, I certainly don'. I think that tbe

historical point in time that this tribunal must, consider

15
is now. 1980, existing economic conditions. Congress worried.

about those prior economic conditions and Congress established
16

the rate that created this tribunal, the law that created
17

this tribunal.

19

20

21

22

23

24

25

What year was that?

'76.

So all of this information would have been

available to Congress at. the same time'?

Yes.

But it did not make a judgment based. on any

historical effective rate?
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In fact the letter introduced by the publishers

that -- relating to Senator Nc Clellan's position specifically

negated this.
And has the industry changed quite a bit. since

1965?

Yes.

We were told also this morning about the Australian

10

12

13

16

proceeding in which it was said that the tribunal rejected.

the volume theory that you have espoused to this tribunal,

that the impact of inflation is -- cannot, be separated from the

number of units of the product that. are sold.

I would, like to refer Pou now to the Francis report

"Public Inquiry into Nusic Royalties," under Section 8 of the

Copyright Act, 1956, which is a report issued under

the British proceedings. I would ask you to read the para-

graph 21, which is entitled "Rain conclusions."

17

20

21

22

23

24

25

"It is not. sensible to regard the value of the

royalty per record as tihe yardstick for determining whether

or not the present royalty rate is equitable. There is no

doubt. that only to the decline in the value of money since

1928 -- and indeed since 1936 == the value of the royalty

per record has fallen considerably. The question is whether

this loss has been made good by other factors. It is plain

that. partly by rea,son of the increase in the price of records,

but principally by the reason of the enourmous increase in
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the volume of record sales, the value of the total

mechanical royalties paid to composers has greatly increased.

The superstars make fortunes; and they can hardly be sug--

4 gested at the present royalty has ceased to be equitable

as to them. Other successful composers, although not in the

superstar bracket, also make very good incomes from the

present. rate, even the moder'ately successful„ especially

if they get. the occasional hit. do not do badly. No doubt

there are many unsuccessful composers whose rewards are modest;

10 although they may receive a not insignificant. income before the

12

13

record company makes a penny.

"A small rise in the royalty rate to 8 per cent.

or even 10 per cent. would not make any difference in money

terms to the unsuccessful composer; their modest, earnings

are the result of low sales of their records, not of th8
15

16
level of the royalty rate."

So that. means that the volume argument was

explicitly accepted by the British tribunal'
18

Yes.
19

MR. JAMES: Excuse me, Counselor.
20

MR.

SHERIDAN:

Yes.
21

MR. 'JML&S; That. is somewhat misleading, isn'
22

it, because that. was based on a -- or predicated upon a
23

24

25

percentage. It is already a, percentage; they are trying to

ask for an increase in per centage. It is not analagous to the

situat.ion we have here; you are not saying that, are you?
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MR. SHERMAN: Nell, what I am saying is that the

argument that was advanced by the ~-. Mr„ Abram this morning

that the Australian tribunal explicitly rejected the notion

that. tbe volume can compensate for a rate level that. may be

impacted by inflation, was in fact explicitly accepted as

6 . that. particular paragraph indicates by the British tribunal.

Of course, it is a per cent of royalty, and there

8 are differences from the American system, just as there are

9 differences in all the other aspects of the market; but.

10 tbe specific discussions states that you have to look at.

Shat the impact, of inflation has been; on the other hand.,

you have to look at. the increase in volume that compensates

13 for that factor

14

15

16

17

19

20

21

22

23

24

25

MR. JAMES: Well, I think I understand. You are

rebutting something Mr. Abrams said., not--

MR. SHEEN: Yes, that is right.

MR. JAMES: -- a theory that the volume affects

the American system.

MR. SHEEQCAN: Oh, no; we very much take the

position that volume affects the American system. Absolutely.

That. has been the central thesis of our economic case; that.

the vast expansion of the market. has been -- has enabled a

seemingly flat, rate to multiply many, many, times over; and

therefore outpaces inflation.

THE WITNESS: When the

conducts an audit, it is not concerned with the rate; it
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is concerned with the rate; it is concerned with the yield.

So volume is as paramount to the publishers and the composers

as it is to us. And let there be no doubt about that in your

mind., please.

MR. JAMES: Yield would be a lot more if the

6 rate was increased.

MR. SHEK'JAN: Certainly the rate would be a lot

more, but take a look at what would happen if the yield had

g been indexed to inflation in 1909. And we are talking about

10 two cent s in 1 90 9 on 5 0 cent. tune, 2-3/4 cents in 1 97 8 or

1979 on a 58 or 59 cent tune, based on current actual

selling prices; so the relai.ionships are 'very much the same

it basically favors the publisher a little, because the

increase is greater on the mechanical rate rather than on the

price of the tune in a recording. The difference is that in
15

16

17

18

1909, how many of those wax cylinders were sold, I don't know,

100, 1,000, 2,000? Now, it could be a million, 2 million,

5 million of the same tune. So you cannot ignore volume

even though the rate has remained. level. That is the theme

20

21

22

23

25

of our case.

MR. JAMES: No. I figure someone was willing

to answer it.
MR. SHERMAN: We didn't think now was the time.

MR. JAWS: That is right.

MR. SHER1RN: I would. object.
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CHAIRMAN BURG: But. you would. have to get. in line,

BY MR. SHHKQQJ:

Mr. Gortikov, you were asked a number of ctuestions

this morning about. the number of impact of inflation on the

current rate; before turning to the current impact. of infla-.

tion, I would like to just look back historically at the last

two times the rate was set; and I am referring of course to

1909 and 1978. Could you describe for us, plea.se, the impact,

of inflation in between those two dates?

10
Mell, inflation rose, yet volume was able to keep

13

14

15

17

18

pace with it, and exceed it, in terms of sales, and therefore

yield to the copyright. owners also the rate of mechanical

royalty yield per release to them, far outstripped inflation;

so by every criterion, there was a dramatic keeping up with

inflation. In the Cambridge Research report., on the chart

titled "Per release" the mechanical royalties outpaced

inflation between 1963 and 1979. That. is two sheets forward

t.o page 30.

It shows that. 1963, mech'anical royalties paid

20

21

22

23

24

25

per relea,.sed tunh, were ~656, in the 1979, even though

inflation has advanced, the mechanicals per released tune

were 92828. Now, mechanical roya,lties per relea,sed tune is a

measure of take home pay to the composer and publisher. If

you take all the number of tunes released and. divide them

into the mechanical -- total mechanical xoyalties paid.,
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it. gives you the yield per released tune, another bench. mark

for comparison. So here, inflation was far exceeding in

that period.

0 Well, are you saying that the number of tunes that,

are released into the market. in any given year might fluctuate?

Very significantly, several witnesses here have

10

indicated right now substantial fluctuations, that at. times

of crisis their willingness to take risks and the economic

pressure result in fewer recordings, fewer releases,. fewer

promotions, and therefore, fewer yields for the beneficiaries

of the recording,

0 But when the market is growing and expanding

would more tunes be put. out. in the market. place'

14
Then it. is winners'oker. A grander desire to

exploit the heightened opportunity at. that. time.

16
0 So one. way of. measuring the impact. of inflation

18

19

20

21

22

23

24

25

is to look at mechanical royalties on a tune basis rather

than just on the average'?

On a released tune basis, yes.

And that. is what you said is the take home pay

to the composer for a tune?

Yes.

And the CRI study included what? In terms of the

relationship between the mechanicals per released tune and

impact. of inflation?

That it. outpaced, during that. period that was
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reported here, that is, '63-..~79, the yield per. released

tune, mechanical royalty rate yeild per released. tune far
3 outpaced inflation.

Now,I have--

Inflation went up 137 per cent whereas the

mechanical royalty yield per released tune went up 330 per

7 cent between those time points.

All right, let's now turn to the future, to the

9 next 7 years, that Mr. Abrams was focusing on; now, as I

recall,: Mr. Abram was using a hypothetical that the 2-3/4

cent rate would. be the equivalent of a penny or less; I think

12 it. was 1.2 cents in the Nathan report, and we round it. off

13 to a penny or less. Is that a similar type of inflationary

14 impact to the 1909-1978 period?

15 Well, you just, mentioned something akin to that

15 a few moments ago. It is almost a precise parallel to what

took place in 3.909, when the Nathan study showed that the

2 cent rate was initiated in 1909, but that today, in 1980,

19 would have a value of .2, or two tenths of one cent today

2p in 1980.

21
So -- and yet there is no comparison in the

actual yield, so inflation has kept pace. The Rinfret study

showed that the 2-cent rate in 1909, if inflation were

responded to, if tbe inflation factor were responded to,
24

would, have required a payment today of 18.4 cents per tune,
25
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or $ 1. 84 mechanical royalty payment. per album, That. has

2 I just can't foresee what. would happen if there was a ~1.84

mechanical royalty rate per album in terms of what. the price

4 to the consumer would be in that. album; so I think that it
5 shows that there has been a friednship between inflationary

rise from 1909 to 1980 as a direct. parallel to what Mr.

Abrams was doing in making a presumed rise from 1980 to

8 1987.

And yet volume, technology, promotion„ other

factors, have allowed the rate to keep pace with inflation

11 without any authority coming in to say that the rate, the

12 pure rate alone must be adjusted for inflation.

13 Mow, let.'s explore Nr. Abrams'oomsday analysis.

14 What would happen if this industry d id. not. grow, and now I

am assuming Mr. Abram's hypothetical. That, the industry did.

16

17

18

not. grow at all, or volume even declined, let. us say, over

the next 7 years; what. would you -- how would you characterize

the industry for the next 7 years if that were to occur?

19
If it did not, grow, it. would take fewer risks,

20

21

22

23

24

25

it would put out fewer recordings, it would be more inclined

to concentrate only on what it, presumed. would be the sure

artists, so that the rate per released tune might still

remain high. But the ones that. would benefit would be only

the better paid artists, the name artists, or singer-

songwriters, rather than those that companies would be willingly
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0 Let.'- s take this one step at a time. You were

present during the testimony of Nr. Kornin and Nr. Yenti,koff?

Yes.

Did you hear them describe the current conditions

. with artists signings and releases'

They indicated that. they were signing .less, that.

10

they were reducing the number of artists signed to the label

that had already signed contracts, of getting out. of contracts,.

releasing less than the riskier areas where the yield is

even less assured, and they are responding right now to

those kinds of conditions.

13 So that. would mean that the number of releases

of tunes would diminish?

15 Yes, last year, for example, there were 5 per

16

17

cent. less releases than the prior year by our calculations.

1We have -- I don't know about. 1980.

18
And if the industry did not. do well, over the

19
next 7 years, do you expect. that trend to continue?

20
I would think that would be certain.

So, again, the number of tunes would diminish?

Yes.

23
0 Now, the -- what. would be the impact. on the

24

25

mechanical royalty payments if you had fewer tunes in the

marketplace but. constant volume as Nr. Abram assumed?
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Fewer tunes, but constant. volume, that. it
would. be a higher rate per released tune.

So that. the pay that you were referring to out.

of the CRI study, which indicated that the rate, the mechanical

royalties per released tune had far outpaced inflation, would

grow even more disproportionate to those lucky songwriters

who were recorded?

Yes.

What about the other songwriters who were not.

10 recorded.?

12

13

0

Sad results.

And their opportunities for getting recorded?

Less than substantial.

14
Do you think that Nr. Abram's doomsday assumption

15

16

17

18

19

20

21

22

23

24

25

is an accurate one?

I can'. foretell the future. Well, yes, I can.

I think I can foretell the future better than. you can, in

respect. to this industry. I feel a lot more optimism about.

the long run than you do. Again, it is a matter of repeti-

ti.on. I feel very optimistic.

CHAIR."LAN BURG: We all do.

THE WITNESS: I think that expanding technology

the zeal and. the creative promotional skills of the companies

in the long run, good artists and. good songs, it is a whole

combination, and. the basic love of consumers for music will
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1 in the long run keep the industry a healthy industry.

CHAIRMAN BURG: Could we have a prognosis for the

automobile industry?

THE WITNESS: Madam Chairman, I was not in court

5 today to get. both sides.

0

BY NR. SHERMAN:

So you expect. volume to in fact grow in the next

7 years?

10

At some point, yes.

Now, there was a lot of attention paid to the

question of existing economic conditions and what, that means

in the statute, and the relevance of that to the kind of

projections that we have been talking about from 1980-1987.

14
I would like to refer you to page ll, of the

economic study submitted on behalf of the National Music
15

Publishers'ssociation by Robert Nathan Associates, and
16

17

18

19

20

21

22

23

I will read to you the following excerpt.

"Congress mandated that this tribunal adjust the

mechanical royalty to a rate which would be reasonable, not

only when adjsuted in 1980, but. also until 1987, when the

tribunal may next meet to adjust the rate." Could you

comment. on your -- the attention that. you paid to the works

"existing economic condition" in your testimony in connection

with the statement in the Nathan study?

25

Well, this statement is the antithesis of the
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10

existing economic conditions; Ãr. Nathan is saying that. this

tribunal must speculate until 1987 and "crystal ball" what.

is going to happen and ignore existing economic conditions

as if those words were put in by Congress with no intention

-- with no meaning. I think it is hard to construe that.

As I pointed. out previously, the sentence in

which it. were used made sense if the phrase "existing

economic conditions" were not. used. But the phrase was

deliberately put. in there, and it must have meaning or

Congress would not have included it. in the mandate for the

tr ibunal

12 Now, you have testified, have you not, inflation

13 is an existing economic condition that should be considered

by the tribunal?

15 Yes, among many other factors.

Just. as the present. state of the recording

17 industry and all other factors.

18 Yes. But. I have also commented that this

19

20

21

23

24

25

tribunal is absent some of the specific mandate that. some

of the other provisions of this same law have where Section

ill tells the tribunal that it. shall establish a rate

adjusted to reflect national monetary inflation or

deflation. It gets no such precise guideline other than

these guidelines with respect to the mechanical royalty rate.

Inflation or deflation are not singled out for that kind of
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highlighting.

3 the--
Nevertheless, you agree that. inflation is one of.

One of the factors.

Q economic conditions to be taken into account?

Yes.

Q And that does require some attention being paid

to trends as well as historical evidence?

Yes.

10 Has your testimony been that l980 is the

exclusive focus or primary focus or what?

12 I think it is the primary focus. I think it is

13 the focus. It has to be lookd at with perspective, but. that

14 is as close to the definition of existing economic conditions

15 as you can probably come to.

16

17

18

Q Thank you. I have no further questions.

CHAIPJIRN BURG: Thank you very much.

Thank you, Nr. Gortikov; we will adjourn until

1g 10:00 tomorrow morning, in this room.

20

21

(Whereupon, the hearing was ad.journed, to recon-

vene at. 10:00 a.m. July 8, 1980.)

22

23

24

25
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